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Fulcrum Real Estate Development 
336 Bon Air Center #354 
Greenbrae, California 94904 
 
Attention: Mr. David Ford 
 
RE: Church of the Valley Project  


Review of Biological Impacts from Site Plan Modifications 
19001 San Ramon Valley Boulevard, San Ramon, California 


 
Dear Mr. Ford: 


1.  INTRODUCTION 


You requested that Monk & Associates, Inc. (M&A) review the Revised Church of the Valley 
Educational Expansion & Memory Care Site Plan dated May 22, 2018 (hereinafter Revised Site 
Plan) to determine if there could Biological ramifications that depart from those that are detailed 
in M&A’s prior Biological Resources Analysis dated December 5, 2017. Below, I summarize the 
primary Biological Issues and ramifications of the originally proposed project, and I discuss any 
differences in the conclusions or regulatory requirements that are modified by the Revised Site 
Plan. 


2.  CITY OF SAN RAMON ZONING ORDINANCE: RESOURCE MANAGEMENT 


The applicability of the City of San Ramon’s Zoning Ordinances to the originally proposed 
project was detailed in M&A’s December 5, 2017 Biological Resources Analysis. Under the 
Revised Site Plan, M&A’s analysis of the ordinance and the “Applicability” of the Ordinance 
and its subsections remain consistent as presented in that Analysis with the exception of the 
Chapter I - Hillside, Creek, and Ridgeline Areas Ordinance. That is, there are no undisclosed 
issues or additional requirements that would be necessary to construct the project other than as 
discussed in the December 5, 2017 Biological Resources Analysis. Regarding Chapter I - 
Hillside, Creek, and Ridgeline Areas, Division D5, only the portions of this chapter that address 
creek setbacks were discussed in M&A’s original Biology Report dated December 5, 2017. 
Chapter I (6) defines creek setback requirements as follows: 
 


No habitable structure shall be located within 100 feet of the centerline of a creek or 
stream channel identified in General Plan 2030 Figure 8-3 (Resource Management) plus 
any additional horizontal distance to be determined by an approved drainage report; 
provided that no habitable structure shall be located mid-slope or within the 100-year 
flood plain plus one foot of free board. Improvement within the setback areas shall be 
limited to open space and recreation amenities and access roads incidental to achieving 
effective circulation patterns.  


 
The unnamed tributary that runs through the Church of the Valley project site is an ephemeral 
creek that flows only after large storm events from west to southeast across the project site. The 
Revised Site Plan indicates that there will be no habitable structure within the required 100-foot 
setback. This departs from the original site plan that did not meet the 100-foot setback 
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requirement. The Revised Site Plan shows that no habitable structures will be within the 100-foot 
setback from the centerline of the unnamed tributary that flows through this project site.  


3.  CITY OF SAN RAMON GENERAL PLAN 


The City of San Ramon’s General Plan 2035, adopted by the City Council on April 28, 2015, 
articulates a long‐term vision for the City. The General Plan policies focus on what is achievable 
in the next 20 years and set forth actions to be undertaken by the City. The General Plan 2035 
update largely maintains the land use concepts and policy language set forth in General Plan 
2030 with updates to City demographic, State mandated Housing Element update for the 2014‐
2022 planning cycle, minor policy language revisions, narrative text and mapping updates to 
reflect changes that have occurred since the last update. 
 
The General Plan policies that apply to biological resources were detailed in M&A’s December 
5, 2017 Biological Resources Analysis. No modifications are necessary to M&A’s original 
conclusions in that report in consideration of the Revised Site Plan.  


4.  REGULATORY REQUIREMENTS PERTAINING TO WATERS OF THE UNITED 
STATES AND STATE 


All impacts and discussions presented in M&A’s December 5, 2017 Biological Resources 
Analysis remain relevant under the Modified Site Plan. No new heretofore unconsidered impacts 
would occur to Clean Water Act protected waters of the U.S.   


5.  STATE WATER RESOURCES CONTROL BOARD (SWRCB) / CALIFORNIA 
REGIONAL WATER QUALITY CONTROL BOARD (RWQCB) 


All impacts and discussions presented in M&A’s December 5, 2017 Biological Resources 
Analysis remain relevant under the Modified Site Plan. No new heretofore unconsidered impacts 
would occur to Clean Water Act protected waters of the State. 


6.  CALIFORNIA DEPARTMENT OF FISH AND WILDLIFE PROTECTIONS 


6.1  Section 1602 of California Fish and Game Code 


Pursuant to Section 1602 of the California Fish and Game Code: “An entity may not substantially 
divert or obstruct the natural flow of, or substantially change or use any material from the bed, 
channel, or bank of, any river, stream, or lake, or deposit or dispose of debris, waste, or other 
material containing crumbled, flaked, or ground pavement where it may pass into any river, 
stream, or lake, unless all of the following occur: 
 


(1) CDFW receives written notification regarding the activity in the manner prescribed by 
CDFW. The notification shall include, but is not limited to all the following: 
(A) A detailed description of the project’s location and a map. 
(B) The name, if any, of the river, stream, or lake affected. 
(C) A detailed project description, including, but not limited to, construction plans and 


drawings, if applicable. 
(D) A copy of any document prepared pursuant to Division 13 (commencing with Section 


21000) of the Public Resources Code. 
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(E) A copy of any other applicable local, state, or federal permit or agreement already 
issued. 


(F) Any other information required by CDFW” (Fish & Game Code 2018). 
 
Please see Section 1602 of the current California Fish and Game Code for further details. 


6.1.1  APPLICABILITY 


While not stated in the regulations above, CDFW by court ruling, considers its jurisdiction to 
include riparian vegetation (that is, the trees and bushes growing along the stream). Proposed 
development under the Revised Site Plan shows parking lots under riparian canopy associated 
with the unnamed tributary that runs through the project site. It also shows parking areas very 
close to the top-of-bank (See attached Revised Site Plan). Accordingly, prior to implementing 
the Revised Site Plan a Streambed Alteration Agreement (SBAA) application must be submitted 
to the CDFW and an executed SBAA must be obtained and a copy thereafter provided to the 
City of San Ramon. If an application for a SBAA is submitted and the CDFW declines to process 
a SBAA, that is CDFW allows the project to be regulated by “Operational Law,” a letter from 
CDFW stating as much may be provided to the City of San Ramon in lieu of the SBAA. Note 
that a 1602 Streambed Alteration Agreement cannot be obtained from the CDFW until the City 
of San Ramon completes its CEQA review. It is imperative that the City pay the Fish and Game 
filing fee when it records the adopted project with the State Clearing House as CDFW will ask 
for the Fish and Game Filing Receipt as a condition of processing the 1602 Agreement. Also, see 
Tree Impacts and Mitigation in M&A’s December 5, 2017 Biological Resources Analysis that 
CDFW is likely to require as a condition of the SBAA as mitigation for encroachment into the 
streamzone. Whatever conditions CDFW imposes as a condition of issuing its SBAA should also 
be considered City of San Ramon Conditions of Project Approval. 


7.  CONCLUSIONS 


No other Biological considerations other than as discussed above are warranted outside of those 
presented in M&A’s December 5, 2017 Biological Resources Analysis. In that analysis there are 
prescribed biological mitigation measures that when implemented would reduce the project’s 
impacts to protected trees, nesting birds, and to CDFW regulated riparian habitat to levels 
regarded as less than significant pursuant to the CEQA.   
 
Should you have any questions, please do not hesitate to contact me. 
 
Sincerely, 


 
J. Geoff Monk   
Principal Biologist 
 
Attachment:  May 22, 2018 Revised Site Plan showing Top-of-Bank and outside edge of 


Riparian Canopy 
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1.  INTRODUCTION 


Monk & Associates, Inc. (M&A) has prepared this biological resource analysis for the proposed 


Church of the Valley Project (APN 211-051-014) located at 19001 San Ramon Valley Boulevard 


in the City of San Ramon, California (herein referred to as the project site) (Figures 1 and 2). 


This project will expand use areas of an existing church. The purpose of our analysis is to 


provide a description of existing biological resources on the project site and to identify the 


effects of the project, as defined by the California Environmental Quality Act (CEQA), on 


sensitive biological resources that could occur from the construction and operation of the project. 


For “potentially significant” and “significant” impacts that could occur to biological resources, this 


biological resource analysis provides mitigation measures that when implemented, would best 


reduce such impacts to levels considered less than significant pursuant to CEQA. Accordingly, this 


report is suitable for review and inclusion in any review being conducted by the City of San 


Ramon Planning Department for the proposed project pursuant to CEQA. 


 


Biological resources include common plant and animal species, and special-status plants and 


animals as designated by the U.S. Fish and Wildlife Service (USFWS), California Department of 


Fish and Wildlife (CDFW), National Marine Fisheries Service (NMFS), and other resource 


organizations including the California Native Plant Society. Biological resources also include 


waters of the United States and State of California, as regulated by the U.S. Army Corps of 


Engineers (Corps), California Regional Water Quality Control Board (RWQCB), and the 


CDFW.  


2.  PROPERTY LOCATION AND SETTING 


The proposed project site is a 5.45-acre property located at 19001 San Ramon Valley Boulevard 


in the City of San Ramon, California (Figure 3). The project site is currently developed with a 


7,000-square foot church sanctuary, a 6,800-square foot administrative building that supports 


classrooms and meeting rooms, a fenced playground and an asphalt paved parking lot. Pursuant 


to Section 21061.3 Public Resources Code, the proposed project site likely meets the definition 


of an "infill site." It is surrounded by urban development. The project site is bordered to the 


north, west and south by high density single-family homes. San Ramon Valley Road is 


immediately to the east followed by a narrow, vegetated border between San Ramon Valley 


Road and Interstate 680, an 8-lane freeway at the project site location. The site frontage along 


San Ramon Valley Boulevard is fully developed with existing sidewalks, curbs and gutters. 


There are two existing driveways that provide access into the church property. Paved parking 


lots occur on the west, north and east sides of the project site. A manicured, lawn occurs between 


San Ramon Valley Boulevard and the east parking lot. A strip of ruderal grass and ornamental 


trees occurs on the northern property boundary separating a parking lot from the property 


boundary. The southern and southwestern approximately 1.45-acre area is a hard-packed, 


graveled overflow parking area.  


 


The sanctuary, administrative/classroom building, and playground are located approximately 


centrally within the site. Vegetation on the site consists of ruderal herbaceous species in border 


areas and landscaped areas within and surrounding existing facilities. An incised, unnamed 


tributary bisects the project site running from northwest to southeast. A stand of valley oaks 
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(Quercus lobata) occurs along the southern portion of this creek. Other landscape trees are 


planted throughout the project site.  


 


A 10-foot wide wooden foot bridge spans the unnamed tributary in the center of the project site 


from the sanctuary to the manicured grass and walkways. This bridge is the primary access point 


to the doors of the sanctuary. The unnamed tributary that bisects the project site in a west to east 


direction flows under a parking lot on the western project site boundary and daylights in an 


incised channel approximately 80 feet east of the western project site boundary where it flows 


above ground eastward across the project site. On the southeastern property boundary, an 


approximate 50-foot area is culverted facilitating an access road into the overflow parking area.  


3.  PROPOSED PROJECT AND LAND USE DESIGNATION 


The Church of the Valley project consists of a proposed expansion of their current school 


program for kindergarten through 8th grade and a pre-school facility. In line with the Church’s 


mission to provide care for the elderly and to finance this project, the Church of the Valley is 


proposing to subdivide their 5.45-acre parcel and sell the southern portion to an entity, led by 


Fulcrum Development, to construct a 55-bed memory care center. The memory center will be 


operated by a reputable operator, experienced in operating memory care centers.  


 


Currently, the overall parcel is 5.45 acres or 237,402 square feet. The proposal is to sub-divide 


the parcels into 3.92 acres for the Church of the Valley parcel and 1.53 acres for the Memory 


Care Center parcel. The Church of the Valley proposed project will be the construction of a 


11,340+- square foot two story building on the northeast quadrant near the current 


administration/classroom building. The primary use will be classrooms for kindergarten-8th 


grade children on the second floor and a preschool on the first floor. Currently, the Church of the 


Valley has a use permit for 80 students with the plan to expand to 222 students. The average 


class size is 15 or less for K-8, and 20 per preschool class. The proposed sites are indicated on 


the site development plan attached hereto. The project site is zoned as a Public and Semi-public 


use area pursuant to the City of San Ramon Zoning Map dated November 15, 2016.  


4.  ANALYSIS METHODS  


Prior to preparing this biological resource analysis, M&A researched the most recent version of 


the CDFW’s Natural Diversity Database, RareFind 5 application (CNDDB 2017) for historic and 


recent records of special-status plant and animal species (that is, threatened, endangered, rare) 


known to occur in the region of the project site. All special-status species records were compiled 


into tables. M&A examined all known special-status species record locations to determine if 


special-status species could occur on the project site or within an area of affect (for example, 


birds nesting close enough to be disturbed by construction noise or vibrations). M&A’s Principal 


Biologist Mr. Geoff Monk conducted a general survey of the project site on March 7, 2017 to 


examine the proposed project, to record biological resources and to assess the likelihood of 


impacts to significant biological resources. Mr. Monk returned to the project site on August 25, 


2017 with Project Biologist Jesse Reebs to conduct a wetland delineation. Finally, on October 


19, 2017, Mr. Monk mapped the extent of riparian canopy on the project site. The results of these 


field surveys are discussed in the sections below. 
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5.  RESULTS OF RESEARCH AND PROJECT SITE ANALYSES 


5.1  Project Site Topography and Hydrology 


The project site is relatively flat and is mostly developed already. Most the project site consists 


of asphalt parking lots, a hard-packed (gravel impregnated) over-flow parking area, landscaped 


areas, and existing developed surfaces. Surface stormwater runoff sheet flows into an unnamed 


tributary onsite or is delivered to this tributary via small drainage pipes routed from drain inlets 


in parking lots. The unnamed tributary enters the project site from under a high-density 


residential development immediately to the west. The drainage daylights on the project site via a 


5-foot diameter reinforced concrete pipe that supports a 30-foot riprap grouted apron within an 


incised channel. The channel bottom is 7 to 8 feet below the flat grades of the project site. The 


channel bottom is mostly flat, supporting almost pure sand and infrequent cobblestones. There 


are no pool areas as the sandy soils self-level in the channel bottom. It flows west to east across 


the project site where it flows across another 30-foot grouted riprap apron and into a 5-foot 


diameter reinforced concrete pipe at the southeast corner of the project site. This pipe is routed 


diagonally in a southeast direction under San Ramon Valley Boulevard. Once through the pipe 


routed under San Ramon Valley Boulevard, which is several hundred feet long, it outfalls into a 


ditch routed alongside San Ramon Valley Boulevard that flows southward. 


5.2  Plant Communities and Associated Wildlife Habitats 


A complete list of plant species observed on the project site is presented in Table 1. 


Nomenclature used for plant names follows The Jepson Manual Second Edition (Baldwin 2012) 


and changes made to this manual as published on the Jepson Interchange Project website 


(http://ucjeps.berkeley.edu/interchange/index.html). Table 2 is a list of wildlife species observed 


on the project site. Nomenclature for wildlife follows the CDFW’s Complete list of amphibian, 


reptile, bird, and mammal species in California (2016) and any changes made to species 


nomenclature as published in scientific journals since the publication of the CDFW’s list. 


 


The project site was developed circa the 1970s. Thus, other than the native oak trees associated 


with the unnamed tributary that were onsite prior to its original development, there are no native 


plant communities or wildlife habitats onsite. Below we describe the landscaping onsite 


associated with the existing church and the riparian vegetation associated with the unnamed 


tributary. 


5.2.1  ANTHROPOGENIC COMMUNITY: LANDSCAPED 


The project site consists of asphalt parking lots, the sanctuary building, an asphalt playground 


and an administrative/school building that includes manicured grass and landscaping in between 


the surrounding these buildings. The northern, western and eastern borders of the parking lot 


support several non-native and native tree species. Non-native species include Italian stone pine 


(Pinus pinea), African sumac (Rhus lancea), stone-fruit tree species (Prunus sp.) and Raywood 


ash (Fraxinus oxycarpa). Native landscaping includes coast live oak (Quercus agrifolia 


agrifolia), coast redwood (Sequoia sempervirens), and valley oak (Quercus lobata). London 


plane trees (Platanus X acerifolia) are planted within the lawn fronting San Ramon Valley 


Boulevard, and two stone pines occur within the interior of the project site. Two coast live oaks 


(Quercus agrifolia) occur centrally within the site. 



http://ucjeps.berkeley.edu/interchange/index.html
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Landscaped tree species surrounding the sanctuary and administrative/school buildings include 


such species as liquidamber (Liquidambar styraciflua), Japanese maple (Acer palmatum) and 


Peruvian peppertree (Schinus molle). Several ornamental shrubs are also growing next to the 


manicured grass and buildings which include such species as ornamental rose (Rosa sp. cultivar), 


geranium (Geranium sp.) and lily-of-the-valley (Agapanthus orientalis).  


 


The project site’s ornamental trees provide perching and nesting habitat for urban-adapted 


passerine birds (perching birds) such as the Anna’s hummingbird (Calypte anna), cedar waxwing 


(Bombycilla cedrorum), and lesser goldfinch (Spinus psaltria). Similarly, the buildings provide 


nesting ledges for barn swallows (Hirundo rustica), mourning doves (Zenaida macroura), and 


black phoebe (Sayornis nigricans). While there is very little opportunity for terrestrial mammals 


to reside onsite, it can be expected that urban-adapted wildlife species such as the raccoon 


(Procyon lotor), Virginia opossum (Didelphis virginiana), and striped skunk (Mephitis mephitis) 


would forage on the site on occasion especially since the unnamed tributary onsite provides a 


seasonal water source and these mammals frequent creek environments.  


5.2.2  RUDERAL HERBACEOUS 


The project site is dominated by ruderal herbaceous habitat. Ruderal (weedy) communities are 


assemblages of plants that thrive in waste areas, roadsides and other sites that have been 


disturbed by human activity. Typically, hardpacked soils of roadsides, parking lots, industrial 


areas and construction sites support communities of ruderal species. Ruderal vegetation is 


adapted to high levels of disturbance, and persists almost indefinitely in areas with continuous 


disturbance.  


 


The northern border occurs in filled or other manipulated and historically graded areas, although 


it is not routinely disturbed. This ruderal area is dominated by non-native grass and forb species 


such as wild oat (Avena barbata), ripgut brome (Bromus diandrus) and California burclover 


(Medicago polymorpha) which comprise approximately 60% of the total vegetation cover. 


Subdominants within this community include cut leaf geranium (Geranium dissectum), Italian 


thistle (Carduus pycnocephalus pycnocephalus), cheeseweed (Malva parviflora), prickly sow-


thistle (Sonchus asper asper), bur-chervil (Anthriscus caucalis) and smooth cat’s-ear (Hypochaeris 


glabra). 


 


The ruderal habitat on the southwestern portion of the project site occurs in filled, routinely 


disturbed gravel impregnated soils dominated by non-native grasses and forbs such as stork’s bill 


(Erodium moschatum) and bristly ox-tongue (Helminthotheca echioides). Subdominants in this 


portion of the community include cultivated oat (Avena sativa), milk thistle (Silybum marianum), 


cheeseweed (Malva parviflora), bitter-cress (Cardamine oligosperma), and cut-leaf geranium 


(Geranium dissectum). 


 


Ruderal habitats typically provide suitable environments for common animals that are adapted to 


living in association with humans. Common wildlife species associated with ruderal 


communities include raccoon, Botta’s pocket gopher, black-tailed jackrabbit (Lepus 


californicus), western fence lizard (Sceloporus occidentalis), American crow (Corvus 


brachyrhynchos) and house finch (Haemorhous mexicanus). 
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5.3  Riparian Woodland 


A narrow band of riparian woodland grows along the unnamed tributary onsite. Some of these 


trees are naturally occurring (Google Earth images) and some were planted. Trees that comprise 


this community onsite consist of native valley oak and coast live oak, and non-native African 


sumac. There is no shrub stratum along the creek; herbaceous vegetation covers the creek banks. 


This herbaceous cover is comprised of non-native grasses and forbs similar to the adjacent 


ruderal herbaceous areas described above. 


 


Riparian trees provide nesting opportunities for resident birds and resting/stopover opportunities 


for migratory bird species, in addition to providing a food source for these birds by the sheer 


number of insects, invertebrates and acorns that the birds obtain from these trees. Birds expected 


or observed in these trees include northern flicker (Colaptes aura), acorn woodpecker 


(Melanerpes formicivorus), Nuttall’s woodpecker (Picoides nuttallii), California scrub jay 


(Aphelocoma californica), Steller’s jay (Cyanocitta stelleri), oak titmouse, yellow-rumped warbler, 


dark-eyed junco (Junco hyemalis), California towhee (Pipilo crissalis), and chestnut-backed 


chickadee (Poecile rufescens). The common, non-native fox squirrel (Sciurus griseus) will 


frequent the oak trees in search of acorns and will make leaf nests in the trees’ branches. Since this 


is a narrow band of trees next to a routinely maintained church yard (e.g., leaf blowing, lawn 


mowing, and mulching occurs on a regular basis), there isn’t any ground-level cover or refugia for 


terrestrial amphibians that are typically found in oak woodlands. Species diversity is limited in this 


urban setting. The tributary on site is highly ephemeral only flowing for short periods after larger 


storm events. When the tributary is flowing it provides a water source for common, urban-adapted 


wildlife such as the raccoon and Virginia opossum, and the occasional Sierran tree frog 


(Pseudacris regilla) which may move up or downstream during the winter months. 


6.  SPECIAL-STATUS SPECIES ISSUES 


6.1  Definitions 


For purposes of this analysis, special-status species are plants and animals that are legally 


protected under the California and Federal Endangered Species Acts (CESA and FESA, 


respectively) or other regulations, and species that are considered rare by the scientific 


community (for example, the CNPS). Special-status species are defined as:  


 


• plants and animals that are listed or proposed for listing as threatened or endangered 


under the CESA (Fish and Game Code §2050 et seq.; 14 CCR §670.1 et seq.) or the 


FESA (50 CFR 17.12 for plants; 50 CFR 17.11 for animals; various notices in the Federal 


Register [FR] for proposed species); 


 


• plants and animals that are candidates for possible future listing as threatened or 


endangered under the FESA (50 CFR 17; FR Vol. 64, No. 205, pages 57533-57547, 


October 25, 1999); and under the CESA (California Fish and Game Code §2068); 


 


• plants and animals that meet the definition of endangered, rare, or threatened under the 


California Environmental Quality Act (CEQA) (14 CCR §15380) that may include 


species not found on either State or Federal Endangered Species lists; 
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• Plants occurring on Ranks 1A, 1B, 2, 3, and 4 of CNPS’ Electronic Inventory (CNPS 


2001). The California Department of Fish and Wildlife (CDFW) recognizes that Ranks 


1A, 1B, and 2 of the CNPS inventory contain plants that, in the majority of cases, would 


qualify for State listing, and the CDFW requests their inclusion in EIRs. Plants occurring 


on CNPS Ranks 3 and 4 are "plants about which more information is necessary," and 


"plants of limited distribution," respectively (CNPS 2001). Such plants may be included 


as special-status species on a case by case basis due to local significance or recent 


biological information; 


 


• migratory nongame birds of management concern listed by U.S. Fish and Wildlife 


Service (Migratory Nongame Birds of Management Concern in the United States: The 


list 1995; Office of Migratory Bird Management; Washington D.C.; Sept. 1995); 


 


• animals that are designated as "species of special concern" by the CDFW (2015); and 


 


• Animal species that are “fully protected” in California (Fish and Game Codes 3511, 


4700, 5050, and 5515). 


 


In the paragraphs below we provide further definitions of legal status as they pertain to the 


special-status species discussed in this report or in the attached tables. 


 


Federal Endangered or Threatened Species. A species listed as Endangered or Threatened under 


the FESA is protected from unauthorized “take” (that is, harass, harm, pursue, hunt, shoot, trap) 


of that species. If it is necessary to take a Federal-listed Endangered or Threatened species as 


part of an otherwise lawful activity, it would be necessary to receive permission from the 


USFWS prior to initiating the take. 


 


State Threatened Species. A species listed as Threatened under the state Endangered Species Act 


(§2050 of California Fish and Game Code) is protected from unauthorized “take” (that is, harass, 


pursue, hunt, shoot, trap) of that species. If it is necessary to “take” a state listed Threatened 


species as part of an otherwise lawful activity, it would be necessary to receive permission from 


the CDFW prior to initiating the “take.”   


 


California Species of Special Concern. These are species in which their California breeding 


populations are seriously declining and extirpation from all or a portion of their range is possible. 


This designation affords no legally mandated protection; however, pursuant to the CEQA 


Guidelines (14 CCR §15380), some species of special concern could be considered “rare.” 


Pursuant to its rarity status, any unmitigated impacts to rare species could be considered a 


“significant effect on the environment” (§15382). Thus, species of special concern must be 


considered in any project that will, or is currently, undergoing CEQA review, and/or that must 


obtain an environmental permit(s) from a public agency. 


 


CNPS Rank Species. The California Native Plant Society (CNPS) maintains an inventory of 


special status plant species. This inventory has four lists of plants with varying rarity. These lists 
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are: Rank 1, Rank 2, Rank 3, and Rank 4. Although plants on these lists have no formal legal 


protection (unless they are also state or federal listed species), the California Department of Fish 


and Wildlife requests the inclusion of Rank 1 species in environmental documents. In addition, 


other state and local agencies may request the inclusion of species on other lists as well. Rank 1 


species have the highest priority: Rank 1A species are thought to be extinct, and Rank 1B species 


are known to still exist but are considered “rare, threatened, and endangered in California and 


elsewhere.” All the plants constituting Rank 1B meet the definitions of Section 1901, Chapter 10 


(Native Plant Protection Act) or Sections 2062 and 2067 (California Endangered Species Act) of 


the Fish and Game Code, and are eligible for state listing (CNPS 2001). Rank 2 species are rare 


in California, but more common elsewhere. Ranks 3 and 4 contain species about which there is 


some concern, and are review and watch lists, respectively. Additionally, in 2006 CNPS updated 


their lists to include “threat code extensions” for each list. For example, Rank 1B species would 


now be categorized as Rank 1B.1, Rank 1B.2, or Rank 1B.3. These threat codes are defined as 


follows: .1 is considered “seriously endangered in California (over 80% of occurrences 


threatened/high degree and immediacy of threat)”; .2 is “fairly endangered in California (20-80% 


of occurrences threatened)”; .3 is “not very endangered in California (less than 20% of 


occurrences threatened or no current threats known).” 


 


Under the CEQA review process only CNPS Rank 1 and 2 species are considered since these are 


the only CNPS species that meet CEQA’s definition of “rare” or “endangered.” Impacts to Rank 


3 and 4 species are not regarded as significant pursuant to CEQA. 


 


Fully Protected Birds. Fully protected birds, such as the white-tailed kite and golden eagle, are 


protected under California Fish and Game Code (§3511). Fully protected birds may not be “taken” 


or possessed (i.e., kept in captivity) at any time.  


6.2  Special-Status Plants Known From the Project Area Vicinity 


Figure 4 provides a graphical illustration of the closest known records for special-status species 


within 3 miles of the project site and helps readers visually understand the number of sensitive 


species that occur in the vicinity of the project site. According to the CDFW’s CNDDB records 


(RareFind 5), no special-status plants have been mapped on or adjacent the project site. Because 


of the highly landscaped and otherwise disturbed condition of the project site it is not be 


expected to support special-status plants. However, a total of 8 special-status plant species are 


known to occur in the region of the project site (Table 3). These plants occur in specialized 


habitats such as alkaline soils, vernal pools, or serpentine grassland, which are not present onsite. 


Additionally, the property is currently developed and is being redeveloped. Areas that will be 


impacted by this redevelopment project are asphalt driveways, hard-packed earthen parking 


areas, a playground, ornamental landscaping and a few native oak trees (not special-status). 


Thus, no impacts to special-status plants are expected from implementation of the proposed 


project. 


6.3  Special-Status Animals Known From the Project site Vicinity 


A total of 14 special-status animal species are known to occur in the region of the project site 


(Table 4); however, no special-status animals have ever been mapped on or adjacent to the 


project site. As this is an urban project site that is already developed with church buildings and 







Biological Resources Analysis 
Church of the Valley Project 


San Ramon, California 


 


 8 


Monk & associates 


paved parking areas, none of the special-status animals known from the region would be found 


on the project site. While no special-status species will be impacted by the project, the 


ornamental and native trees onsite provide nesting habitat for passerine birds. Similarly, the 


buildings may provide passerine bird nesting habitat. Please see the Impacts and Mitigations 


section for a discussion on nesting birds and how to mitigate impacts to these species.  


7.  REGULATORY FRAMEWORK FOR NATIVE WILDLIFE, FISH, AND PLANTS 


This section provides a discussion of those laws and regulations that are in place to protect native 


wildlife, fish, and plants. Under each law we discuss their pertinence to the proposed 


development. 


7.1  Federal Endangered Species Act 


The Federal Endangered Species Act (FESA) forms the basis for the federal protection of 


threatened or endangered plants, insects, fish and wildlife. FESA contains four main elements, 


they are as follows: 


 


Section 4 (16 USCA §1533): Species listing, Critical Habitat Designation, and Recovery 


Planning: outlines the procedure for listing endangered plants and wildlife.  


 


Section 7 (§1536): Federal Consultation Requirement: imposes limits on the actions of federal 


agencies that might impact listed species.  


 


Section 9 (§1538): Prohibition on Take: prohibits the "taking" of a listed species by anyone, 


including private individuals, and State and local agencies.  


 


Section 10: Exceptions to the Take Prohibition: non-federal agencies can obtain an incidental 


take permit through approval of a Habitat Conservation Plan.  


 


In the case of salt water fish and other marine organisms, the requirements of FESA are enforced 


by the National Marine Fisheries Service (NMFS). The USFWS enforces all other cases. Below, 


Sections 9, 7, and 10 of FESA are discussed since they are the sections most relevant to the 


proposed project. 


 


Section 9 of FESA as amended, prohibits the "take" of any fish or wildlife species listed under 


FESA as endangered. Under Federal regulation, "take" of fish or wildlife species listed as 


threatened is also prohibited unless otherwise specifically authorized by regulation. "Take," as 


defined by FESA, means "to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or 


collect, or to attempt to engage in any such conduct.” "Harm" includes not only the direct taking 


of a species itself, but the destruction or modification of the species' habitat resulting in the 


potential injury of the species. As such, "harm" is further defined to mean "an act which kills or 


injures wildlife; such an act may include significant habitat modification or degradation where it 


actually kills or injures wildlife by significantly impairing essential behavioral patterns, 


including breeding, feeding or sheltering" (50 CFR 17.3). A December 2001 decision by the 9th 


Circuit Court of Appeals (Arizona Cattle Growers’ Association, Jeff Menges, vs. the U.S. Fish 


and Wildlife Service and Bureau of Land Management, and the Southwest Center for Biological 
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Diversity) ruled that the USFWS must show that a threatened or endangered species is present on 


a project site and that it would be taken by the project activities. According to this ruling, the 


USFWS can no longer require mitigation based on the probability that the species could use the 


site. Rather they must show that it is present. 


 


Section 9 applies to any person, corporation, federal agency, or any local or State agency. If 


"take" of a listed species is necessary to complete an otherwise lawful activity, this triggers the 


need to obtain an incidental take permit either through a Section 7 Consultation as discussed 


further below (for federal actions or private actions that are permitted or funded by a federal 


agency), or requires preparation of a Habitat Conservation Plan (HCP) pursuant to Section 10 of 


FESA (for state and local agencies, or individuals, and projects without a federal “nexus”). 


 


Section 7(a)(2) of the Act requires that each federal agency consult with the USFWS to ensure 


that any action authorized, funded or carried out by such agency is not likely to jeopardize the 


continued existence of an endangered or threatened species or result in the destruction or adverse 


modification of critical habitat for listed species. Critical habitat designations mean: (1) specific 


areas within a geographic region currently occupied by a listed species, on which are found those 


physical or biological features that are essential to the conservation of a listed species and that 


may require special management considerations or protection; and (2) specific areas outside the 


geographical area occupied by a listed species that are determined essential for the conservation 


of the species.  


 


The Section 7 consultation process only applies to actions taken by federal agencies that are 


considering authorizing discretionary projects. Section 7 is by and between the NMFS and/or the 


USFWS and the federal agency contemplating a discretionary approval (that is, the “federal 


nexus agency,” for example, the Corps or the Federal Highway Administration). Private parties, 


cities, counties, etc. (i.e., applicants) may participate in the Section 7 consultation at the 


discretion of the federal agencies conducting the Section 7 consultation. The Section 7 


consultation process is triggered by a determination of the “action agency” – that is, the federal 


agency that is carrying out, funding, or approving a project - that the project “may affect” a listed 


species or critical habitat. If an action is likely to adversely affect a listed species or designated 


critical habitat, formal consultation between the nexus agency and the USFWS/NMFS is 


required. As part of the formal consultation, the USFWS/NMFS may resolve any issues 


informally with the nexus agency or may prepare a formal Biological Opinion assessing whether 


the proposed action would be likely to result in “jeopardy” to a listed species or if it could 


adversely modify designated critical habitat. If the USFWS/NMFS prepares a Biological Opinion 


it will contain either a “jeopardy” or “non-jeopardy” decision. If the USFWS/NMFS concludes 


that a proposed project would result in adverse modification of critical habitat or would 


jeopardize the continued existence of a federal listed species (that is, it will issue a jeopardy 


decision), the nexus federal agency would be most unlikely to authorize its discretionary permit. 


If the USFWS/NMFS prepares a “non-jeopardy” Biological Opinion, the nexus federal agency 


may authorize the discretionary permit making all conditions of the Biological Opinion 


conditions of its discretionary permit. A non-jeopardy Biological Opinion constitutes an 


“incidental take” permit that allows applicants to “take” federally listed species while otherwise 


carrying out legally sanctioned projects.  
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For non-federal entities, for example private parties, cities, counties that are considering a 


discretionary permit, Section 10 provides the mechanism for obtaining take authorization. Under 


Section 10 of FESA, the applicant for an "incidental take permit" is required to submit a 


"conservation plan" to USFWS or NMFS that specifies, among other things, the impacts that are 


likely to result from the taking, and the measures the permit applicant will undertake to minimize 


and mitigate such impacts, and the funding that will be available to implement those steps. 


Conservation plans under FESA have come to be known as "habitat conservation plans" or 


"HCPs" for short. The terms incidental take permit, Section 10 permit, and Section 10(a)(1)(B) 


permit are used interchangeably by USFWS. Section 10(a)(2)(B) of FESA provides statutory 


criteria that must be satisfied before an incidental take permit can be issued.  


7.1.1  RESPONSIBLE AGENCY 


FESA gives regulatory authority over terrestrial species and non-anadromous fish to the 


USFWS. The NMFS has authority over marine mammals and anadromous fish. 


7.1.2  APPLICABILITY TO THE PROPOSED PROJECT 


No federal endangered species or designated USFWS Critical Habitat would be affected by the 


proposed project (Figures 4 and 5). As such an Incidental Take Permit is not required for this 


project.  


 


An unnamed, intermittently flowing tributary runs through the project site. This tributary enters 


and leaves the project site via pipes. Due to this tributary’s highly ephemeral flows, it is dry 


during all periods except after larger storm events, then only flows for typically less than a day or 


two before going dry again. The channels sandy soils are highly permeable and do not perch 


water. There are no flows or pools that would support fisheries habitat. Similarly, due to this 


tributary’s highly ephemeral nature, shallow depth, and its short reach of daylight on the project 


site outside of concrete pipes, and finally, its absence of associated aquatic/emergent vegetation 


(it is a barren channel), it does not provide habitat for federally listed amphibians such as the 


California red-legged frog (Rana draytonii). Similarly, there is no suitable upland refugia onsite 


for any federally listed species such as the California tiger salamander (Ambystoma 


californiense) due to the highly urbanized setting of the project site, and the fact that any 


unpaved or undeveloped portion of the project site is hard-packed, gravel impregnated ground 


that is used as parking lot or driveway, it is not suitable for occupation by burrowing animals. 


7.2  Federal Migratory Bird Treaty Act 


The Migratory Bird Treaty Act of 1918 (16 U.S.C. §§ 703-712, July 3, 1918, as amended 1936, 


1960, 1968, 1969, 1974, 1978, 1986 and 1989) makes it unlawful to “take” (kill, harm, harass, 


shoot, etc.) any migratory bird listed in Title 50 of the Code of Federal Regulations, Section 


10.13, including their nests, eggs, or young. Migratory birds include geese, ducks, shorebirds, 


raptors, songbirds, wading birds, seabirds, and passerine birds (such as warblers, flycatchers, 


swallows, etc.). 


7.2.1  APPLICABILITY TO THE PROPOSED PROJECT  


All migratory birds including many common passerine birds (perching birds) that likely nest 


onsite would be protected pursuant to the Migratory Bird Treaty Act. If there is no direct 
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mortality of species protected pursuant to this Act caused by re-development of the site, there 


should be no constraints to site re-development. To comply with the Migratory Bird Treaty Act, 


all active nest sites would have to be avoided while such birds were nesting. Upon completion of 


nesting, the project could commence as otherwise planned. Please review specific requirements 


for avoidance of nest sites for potentially occurring species in the Impacts and Mitigations 


section below. 


7.3  California Endangered Species Act 


7.3.1  SECTION 2081 OF THE STATE ENDANGERED SPECIES ACT 


In 1984, the state legislated the California Endangered Species Act (CESA) (Fish and Game 


Code §2050). The basic policy of CESA is to conserve and enhance endangered species and their 


habitats. State agencies will not approve private or public projects under their jurisdiction that 


would impact threatened or endangered species if reasonable and prudent alternatives are 


available. Because CESA does not have a provision for "harm" (see discussion of FESA, above), 


the CDFW considerations pursuant to CESA are limited to those actions that would result in the 


direct take of a listed species. 


 


If the CDFW determines that a proposed project could impact a State listed threatened or 


endangered species, the CDFW will provide recommendations for "reasonable and prudent" 


project alternatives. The CEQA lead agency can only approve a project if these alternatives are 


implemented, unless it finds that the project's benefits clearly outweigh the costs, reasonable 


mitigation measures are adopted, there has been no "irreversible or irretrievable" commitment of 


resources made in the interim, and the resulting project would not result in the extinction of the 


species. In addition, if there would be impacts to threatened or endangered species, the lead 


agency typically requires project applicants to demonstrate that they have acquired "incidental 


take" permits from the CDFW and/or USFWS (if it is a Federal listed species) prior to 


allowing/permitting impacts to such species. 


 


If proposed projects would result in impacts to a State listed species, an "incidental take" permit 


pursuant to §2081 of the Fish and Game Code would be necessary (versus a Federal incidental 


take permit for Federal listed species). The CDFW will issue an incidental take permit only if: 


 


1) The authorized take is incidental to an otherwise lawful activity; 


2) the impacts of the authorized take are minimized and fully mitigated; 


3) measures required to minimize and fully mitigate the impacts of the authorized take: 


a) are roughly proportional in extent to the impact of the taking on the species; 


b) maintain the project applicant’s objectives to the greatest extent possible; and, 


c) capable of successful implementation; and, 


4) adequate funding is provided to implement the required minimization and mitigation measures 


and to monitor compliance with, and the effectiveness of, the measures. 


 


If an applicant is preparing a habitat conservation plan (HCP) as part of the federal 10(a) permit 


process, the HCP might be incorporated into the §2081 permit if it meets the substantive criteria 


of §2081(b). To ensure that an HCP meets the mitigation and monitoring standards in Section 


2081(b), an applicant should involve the CDFW staff in development of the HCP. If a final 
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Biological Opinion (federal action) has been issued for the project pursuant to Section 7 of the 


federal Endangered Species Act, it might also be incorporated into the §2081 permit if it meets 


the standards of §2081(b). 


 


No §2081 permit may authorize the take of a species for which the Legislature has imposed strict 


prohibitions on all forms of “take.” These species are listed in several statutes that identify “fully 


protected” species and “specified birds.” See Fish and Game Code §3505, 3511, 4700, 5050, 


5515, and 5517. If a project is planned in an area where a “fully protected” species or a 


“specified bird” occurs, an applicant must design the project to avoid all take. 


 


In September 1997, Assembly Bill 21 (Fish and Game Code §2080.1) was passed. This bill 


allows an applicant who has obtained a “non-jeopardy” federal Biological Opinion pursuant to 


Section 7, or who has received a federal 10(a) permit (federal incidental take permit), to submit 


the federal opinion or permit to the CDFW for a determination as to whether the federal 


document is “consistent” with CESA. If after 30 days the CDFW determines that the federal 


incidental take permit is consistent with state law, and that all state listed species under 


consideration have been considered in the federal Biological Opinion, then no further permit or 


consultation is required under CESA for the project. However, if the CDFW determines that the 


federal opinion or permit is not consistent with CESA, or that there are state listed species that 


were not considered in the federal Biological Opinion, then the applicant must apply for a state 


permit under Section 2081(b). The process provided in Fish and Game Code §2080.1 (Assembly 


Bill 21) may be of use when the incidental take would occur to species that are listed under both 


the federal and state endangered species acts. Assembly Bill 21 is of no use if an affected species 


is state-listed, but not federally listed.  


 


State and federal incidental take permits are issued on a discretionary basis, and are typically 


only authorized if applicants can demonstrate that impacts to the listed species in question are 


unavoidable, and can be mitigated to an extent that the reviewing agency can conclude that the 


proposed impacts would not jeopardize the continued existence of the listed species under 


review. Typically, if there would be impacts to a listed species, mitigation that includes habitat 


avoidance, preservation, and creation of endangered species habitat is necessary to demonstrate 


that projects would not threaten the continued existence of a species. In addition, management 


endowment fees are usually collected as part of the agreement for the incidental take permit(s). 


The endowment is used to manage any lands set-aside to protect listed species, and for biological 


mitigation monitoring of these lands over (typically) a five-year period. 


7.3.2  APPLICABILITY TO THE PROPOSED PROJECT  


The project site does not support any state listed animal or plant species. No habitat occurs on the 


project site that could support State listed species. The project site is an existing development 


with paved parking, driveway and an existing church, preschool, and administration building. 


Therefore, under the current re-development proposal there would be no impacts to state listed 


plant or animal species. Consequently, an “incidental take permit” issued by the CDFW pursuant 


to Section 2081 of the Fish and Game Code is not required for the proposed project. 
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7.4  Applicable CEQA Regulations 


Section 15380 of CEQA defines “endangered” species as those whose survival and reproduction 


in the wild are in immediate jeopardy from one or more causes, including loss of habitat, change 


in habitat, overexploitation, predation, competition, disease, or other factors. “Rare” species are 


defined by CEQA as those who are in such low numbers that they could become endangered if 


their environment worsens; or the species is likely to become endangered within the foreseeable 


future throughout all or a significant portion of its range and may be considered “threatened” as 


that term is used in the FESA. The CEQA Guidelines also state that a project will normally have 


a significant effect on the environment if it will “substantially affect a rare or endangered species 


of animal or plant or the habitat of the species.” The significance of impacts to a species under 


CEQA, therefore, must be based on analyzing actual rarity and threat to that species despite its 


legal status or lack thereof. 


7.4.1  APPLICABILITY TO THE PROPOSED PROJECT 


This document addresses potential impacts to species that would be defined as endangered or 


rare pursuant to Section 15380 of the CEQA. This document is suitable for use by the CEQA 


lead agency (in this case the City of San Ramon) for incorporation into an initial study or any 


other CEQA review document prepared for the proposed project. 


7.5  California Fish and Game Code § 3503, 3503.5, 3511, and 3513 


California Fish and Game Code §3503, 3503.5, 3511, and 3513 prohibit the “take, possession, or 


destruction of birds, their nests or eggs.” Disturbance that causes nest abandonment and/or loss 


of reproductive effort (killing or abandonment of eggs or young) is considered “take.” Such a 


take would also violate federal law protecting migratory birds (Migratory Bird Treaty Act).  


 


All raptors (that is, hawks, eagles, owls) their nests, eggs, and young are protected under California 


Fish and Game Code (§3503.5). Additionally, “fully protected” birds, such as the white-tailed kite 


(Elanus leucurus) and golden eagle (Aquila chrysaetos), are protected under California Fish and 


Game Code (§3511). “Fully protected” birds may not be taken or possessed (that is, kept in 


captivity) at any time. 


7.5.1  APPLICABILITY TO THE PROPOSED PROJECT 


If project site tree removal, earth-work or construction would take place during the nesting 


season (February 1 through August 31), preconstruction surveys for nesting birds (passerines, for 


example) would have to be conducted to ensure that there is no direct take of nesting birds 


including their eggs or young. Any active nests that were found during preconstruction surveys 


would have to be avoided by the project. To protect any nesting birds, suitable non-disturbance 


buffers would have to be established by a qualified biologist around nest sites until the nesting 


cycle is complete. More specifics on the size of buffers are provided below in the Impacts and 


Mitigations section.  
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8.  CITY OF SAN RAMON ZONING ORDINANCE: RESOURCE MANAGEMENT 


8.1  Chapter I - Hillside, Creek, and Ridgeline Areas 


Chapter I of the City of San Ramon’s Zoning Ordinance, Division D5, Resource Management 


provides standards for the protection and preservation of hillside, creek, and ridgeline areas. 


Since the project site is not located along a ridgeline or hillside, only the portions of this chapter 


that deal with creek setbacks are discussed below. 


 


6. Creek setback. No habitable structure shall be located within 100 feet of the centerline of a 


creek or stream channel identified in General Plan 2030 Figure 8-3 (Resource Management) plus 


any additional horizontal distance to be determined by an approved drainage report; provided 


that no habitable structure shall be located mid-slope or within the 100-year flood plain plus one 


foot of free board. Improvement within the setback areas shall be limited to open space and 


recreation amenities and access roads incidental to achieving effective circulation patterns.  


 


a. Exception: A required creek setback may be modified to avoid a “taking” of private property 


if the review authority can make the following special Variance findings in addition to the 


Variance findings in Zoning Ordinance Section D6-29 (Variances):  


 


i. The modification is consistent with the General Plan;  


 


ii. Riparian vegetation comprises less than 50 percent of the plant species within the normal 100-


foot setback area;  


 


iii. There is no historical evidence that riparian vegetation could be easily reestablished within a 


five-year period; and  


 


iv. A reduced setback will not expose structures to bank erosion, or flooding damage, increase 


downstream flooding, flood hazard or impair access to the creek or stream channel for 


maintenance.  


 


7. Creek Setback Development Standards. Development within a creek setback shall meet the 


following development standards:  


 


a. Alteration of natural features. No grading or filling, planting of exotic/non-native or non-


riparian plant species, or removal of native vegetation shall occur within a creek or creekside 


setback area, except where authorized for flood control purposes and by the proper permits 


issued by the California Department of Fish and Wildlife, and all other applicable State and 


Federal agencies having authority over the creek.  


 


b. Design of drainage improvements. Where drainage improvements are required, they shall be 


placed in the least visible locations and in manners that achieve natural appearance through the 


use of river rock, earth-tone concrete, and landscaping with native plant materials.  
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c. Use of permeable surfaces. The proposed development should incorporate permeable 


surfaces (for example, wood decks, sand-joined bricks, and stone walkways) where feasible, to 


minimize off-site flows and facilitate the absorption of water into the ground.  


 


d. Creek bank stabilization. Development or land use changes that increase impervious 


surfaces or sedimentation may result in channel erosion. This may require measures to stabilize 


creek banks.  


 


i. Creek rehabilitation is the preferred method of stabilization, with the objective of 


maintaining the natural character of the creek and riparian area. Rehabilitation may 


include enlarging the channel at points of obstruction, clearing obstructions at points 


of constriction, limiting uses in areas of excessive erosion, and restoring riparian 


vegetation.  


 


ii. Concrete channels and other mechanical stabilization measures shall not be allowed 


unless no other alternative exists.  


 


iii. If bank stabilization requires other than rehabilitation or vegetative methods, hand-


placed stone or rock rip-rap are the preferred methods.  


8.1.1  APPLICABILITY TO THE PROPOSED PROJECT 


In most locations, the proposed project design includes a 100-foot building setback from the 


unnamed tributary’s centerline (see the Site Plan attached). Where the project does not meet this 


100-foot setback requirement, a variance from the City is necessary. The City has indicated to 


Fulcrum Development Group that it should get this variance for this urban infill project (D. Ford, 


pers. comm. with S. Lynch, October 24, 2017). It should be noted that an exception is allowed 


for the 100-foot creek setback ordinance for sites where riparian vegetation comprises less than 


50 percent of the plant species within the normal 100-foot setback area. On the project site, less 


than 50 percent of the 100-foot setback area supports riparian vegetation (approximately 20% of 


the 100-foot setback area from the creek’s centerline is within riparian vegetation). Rather, much 


of the 100-foot setback area is already in use as parking areas, an existing church building and a 


playground. Accordingly, a 100-foot setback may not be required for redevelopment of this 


project site under the City’s zoning code.  


8.2  Chapter II – Tree Preservation and Protection 


Chapter II of the City of San Ramon’s Zoning Ordinance, Division D5, Resource Management, 


pertains to “tree preservation and protection.” This chapter provides the definition of a protected 


tree. The provisions of this Chapter shall apply in all zones to the removal or relocation of any 


protected tree as defined below unless exempt as determined in subsection C of this section. A 


protected tree is any of the following:  


 


1. A native oak tree with a diameter of six or more inches as measured 54 inches above the 


ground.  


 


2. A heritage, or landmark tree or grove identified by City Council Resolution.  
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3. Significant groves or stands of trees identified by City Council Resolution.  


 


4. A tree required to be planted, relocated, or preserved that is specifically identified as a 


condition of approval for a Tree Removal Permit or other discretionary permit, and/or as 


environmental mitigation for a discretionary permit.  


 


5. A tree within 100 feet of a perennial stream, or within 50 feet of a seasonal stream that is six 


inches or more in diameter as measured at 54 inches above the ground.  


 


6. A mature tree other than those listed in Subsections A.1 through A.4, that is eight inches or 


more in diameter as measured at 54 inches above the ground that is not otherwise exempt from 


the requirement of this Chapter. 


 


D5-9 - Tree Removal Permit Application Requirements  


 


A. Application contents. An application for a Tree Removal Permit shall contain the 


information as required by the Director which may include submittal of studies such as an 


Arborist report or Arborist’s statements disclosing the conditions of trees to be removed and 


reasons for the removal.  


 


B. Application filing.  


 


1. Discretionary Project: An application for a Tree Removal Permit involving a 


discretionary project shall be included as part of the application for the discretionary 


project, and the review authority for a discretionary project shall act upon the application.  


 


2. Non-discretionary Project: An application for a Tree Removal Permit not associated 


with a discretionary project shall be filed with the Planning Services Division, and the 


Director or Director’s designee shall act upon the application.  


 


D5-10 – Tree Planting and Replacement  


 


The City's principal objective for the Tree Removal Permit process is the preservation and 


replacement of protected trees. Where the review authority determines that preservation is 


infeasible, replacement plantings or in-lieu fees may be required in compliance with this Section.  


Replacement Trees for Existing Development  


 


Removal of protected trees on already improved commercial or single-family residential 


property may be subject to replacement trees as determined by the Director or an arborist’s 


recommendation approved by the Director. The tree replacement ratio may depend on the ability 


of the property to accommodate replacement trees, as determined by the Director or an arborist’s 


recommendation approved by the Director.  
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Replacement Trees for Proposed Development  


 


Subsection A through D are applicable to proposed subdivisions, new developments and/or other 


projects requiring discretionary approval.  


 


A. Extent of replacement required. The review authority may condition any Tree Removal 


Permit for the removal of a protected tree upon the replacement of trees in kind. The 


replacement requirement shall be calculated as provided by Table 5-1. The review 


authority may reduce the required number of replacement trees if it is determined that the 


subject site would not adequately support the total number of required replacement trees. 


The review authority may approve a replacement program using one of the methods 


identified in Subsections B. through D., or any combination of the methods. 


 


TABLE 5-1 - REQUIRED REPLACEMENT TREES  


Species of 


Tree to be 


Removed  


Diameter of 


Tree to be 


Removed(1)  


Mitigation Value 


(required number of 


replacement trees)  


Required Size and 


Species of 


Replacement Trees for 


Mitigation Value  


Blue oak  6 to 9 inches  


10 to 15 inches  


16 to 25 inches  


26 or more 


inches  


8  


12  


20  


26  


15-gallon blue oaks  


Valley oak  6 to 9 inches  


10 to 15 inches  


16 to 25 inches  


26 or more 


inches  


6 


9  


15  


19  


15-gallon valley oaks  


Live oak  6 to 9 inches  


10 to 15 inches  


16 to 25 inches  


26 or more 


inches  


4 


6  


10  


13  


15-gallon oaks  


Other 


protected tree  


19 to 25 inches  


26 or more 


inches  


12  


15  


15-gallon trees  


Notes: Diameter shall measure at a point 54 inches above the ground at the base of the tree.  


 


B. Location and specifications for replacement trees.  


 


The replacement trees required by Table 5-1 shall be planted on site (the City's preferred method 


of mitigation), except that the review authority may authorize other areas within the City where 


maintenance to ensure survival of the trees will be guaranteed.  
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1. All replacement trees shall be of the same native species as the trees being removed. In the 


case where an approved tree replacement location is characterized as non-native habitat such as 


an incompatible ornamental landscape, urban development, and/or narrow roadway median, the 


replacement tree may be non-native species.  


 


2. Up to 50 percent of the required replacement trees may have a 5-gallon container size, where 


the review authority determines that long-term tree health and survival will be improved by 


starting with a smaller container size, and that each tree with a container size less than 15 gallons 


will not be in a location where it will be more subject to damage while it is becoming established 


than a larger tree.  


 


3. Replacement trees shall be in addition to any trees required by provisions of this Zoning 


Ordinance other than this Chapter (e.g., required parking lot landscaping or street trees).  


 


C. Revegetation. The review authority may, instead of requiring replacement trees, require 


implementation of a revegetation plan.  


 


1. The Developer shall enter into a written agreement with the City obligating the developer to 


comply with the requirements of the revegetation program.  


 


2. A performance security or bond for 150 percent of the cost of the revegetation plan shall be 


required to ensure that the agreement is fulfilled. 


 


3. The revegetation program shall propagate native oak trees from seed using currently accepted 


methods, and shall identify the seed source of the trees to be propagated, the location of the plots, 


and the methods to be used to ensure success of the revegetation program.  


 


4. A revegetation program shall not be considered complete until the trees to be propagated have 


survived in a healthy state for a minimum of 10 years, or the Commission has approved a 


revegetation program which demonstrates the need for alternative success criteria and achieves 


mitigation on an inch-for-inch basis.  


 


D. In lieu mitigation fee. The review authority may determine that the remedies described above 


are not feasible or desirable and may instead require the payment of an in-lieu fee for the cost of 


purchasing, planting and irrigating the number of 15-gallon trees required by Table 5-1 and 


maintaining for five years. The in-lieu fee shall be calculated based on the unit cost (materials 


and labor) commonly used in estimating the landscape improvements at the time of the subject 


applications are deemed to be complete. The in-lieu fee shall be deposited into one of the 


following funds, as determined by the review authority:  


 


1. Oak Tree Propagation Fund. This fund shall be used to propagate and protect 


native oak trees. Uses of the fund include, but are not limited to, purchasing property 


to plant or protect native oak trees, propagating native oak trees from seed or 


container stock and maintaining existing native oak trees.  
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2. Non-Native Tree Fund. This fund shall be used to purchase and plant non-native 


trees within San Ramon. Uses of the fund include, but are not limited to, purchasing 


and propagating non-native trees from seed or container stock and maintaining 


existing non-native trees.  


8.2.1  APPLICABILITY TO THE PROPOSED PROJECT 


Under the currently proposed project, 4 protected trees will be removed: 1, 23.5-inch DBH coast 


live oak tree, 1, 24-inch DBH valley oak tree, 1, 11-inch DBH sweet gum tree, and one multi-


stemmed Raywood ash tree. It is also foreseeable that several other protected trees (valley oaks 


and African sumac trees) could be removed due to poor structure, condition, and/or space needs 


(Krebs 2017). Since the project will be obtaining a discretionary permit, the application for a 


Tree Removal Permit needs to be included as part of the application for the proposed project. 


Mitigation for the removal of protected trees would include either the planting replacement trees 


onsite as part of the project’s proposed landscaping or at a location determined by the City in 


agreement with the applicant. Or, if planting onsite is not feasible, the applicant may be allowed 


to pay an in-lieu fee to the City. Please see the Impacts and Mitigations section for details. 


9.  CITY OF SAN RAMON GENERAL PLAN 


The City of San Ramon General Plan 2035, adopted by the City Council on April 28, 2015, 


articulates a long‐term vision for the City. The General Plan policies focus on what is achievable 


in the next 20 years and set forth actions to be undertaken by the City. The General Plan 2035 


update largely maintains the land use concepts and policy language set forth in General Plan 


2030 with updates to City demographic, State mandated Housing Element update for the 2014‐
2022 planning cycle, minor policy language revisions, narrative text and mapping updates to 


reflect changes that have occurred since the last update. 


 


Chapter 8 of the General Plan 2035 pertains to Open Space and Conservation. That chapter’s 


goals and policies that are pertinent to the proposed project are reiterated herein and the 


applicability of each discussed below. 


9.1  Open Space and Conservation: Implementing Policies 


9.1.1  POLICIES 8.3-I-2 THROUGH 8.3-I-4 


8.3‐I‐2 Enhance San Ramon’s creeks and riparian corridors by requiring preservation or 


replacement of riparian vegetation, as appropriate and in conformity with regulatory 


requirements. 


 


Creeks and riparian corridors provide visual amenity, drainage, and wetland and wildlife habitat. 


 


8.3‐I‐3 Explore opportunities to preserve significant creek, riparian areas, sensitive natural 


communities, and prominent topographic features as open space. 


 


8.3‐I‐4 Require maintenance plans for open space areas, including identified natural resources 


such as ridges and waterways. 
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As a guide, use standards such as the East Bay Regional Park District’s, Wildland Management 


Policies and Guidelines, for the management and maintenance of open space. 


9.1.2  APPLICABILITY TO THE PROPOSED PROJECT 


An unnamed tributary which bisects the project site has an associated riparian corridor or a 


portion of the creek. Presently, the existing church and school playground abut this drainage on 


either side; thus, the addition of a school building and playground near this creek’s top-of-bank 


in this same vicinity should not have an adverse effect on the unnamed tributary or its riparian 


vegetation.  


9.1.3  POLICY 8.3-I-5 


8.3‐I‐5 Through the development review process, encourage wildlife corridors to provide 


connectivity between established open space areas, where deemed appropriate. Successful 


wildlife corridors, depending on the animal, provide short and direct routes and do not have a 


physical or psychological barrier. Examples of features commonly used as wildlife corridors 


include creeks and waterways, natural depressions, and ridgelines. 


9.1.4  APPLICABILITY TO THE PROPOSED PROJECT 


The unnamed creek which bisects the project site provides very minimal wildlife corridor values. 


It enters and leaves the project site through very long concrete pipes, neither that have daylight 


showing at respective up and downstream locations from the project site. Wildlife is not likely to 


come onto the project site through these culverts unless washed through the upstream culvert 


during large storm event flows. Since this creek is shallow, dry most of the year, and it provides 


no shrubby vegetation for concealment, it has very low wildlife corridor use potential. Also, the 


creek is surrounded by parking lots, playgrounds, and church buildings, and similarly, the project 


site is surrounded by high density urban development. Thus, it has almost no corridor value to 


terrestrial wildlife, and only very low wildlife corridor value to migrating birds that could 


temporarily perch in trees on the site. Rather, small tributary is only expected to be used by local, 


urban-adapted wildlife such local birds, and at night by raccoons, skunks, and opossums, which 


are common in urban settings.  


9.1.5  POLICY 8.3-I-7 


8.3‐I‐7 Confer with appropriate agencies and organizations to ensure that all development, 


including Dougherty Valley, the Westside subareas, and any other future development provides 


adequate mitigation for any impacts to special status species, wetlands, and significant natural 


biotic communities.  


9.1.6  APPLICABILITY TO THE PROPOSED PROJECT 


The project site is a developed parcel that currently supports a church, administrative/classroom 


building, playground and an asphalt parking lot. It is in a densely developed neighborhood; this 


is an infill project. Due to the project site’s currently developed state and its location within a 


highly developed area, it does not serve as a wildlife corridor. The proposed project would 


involve re-development of this parcel but would not impact any special-status plant or animal 


species, wetlands, or significant natural biotic communities. An unnamed tributary bisects the 


project site, flowing from an existing pipe on the project site’s northwest side onto the project 
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site and flowing through the project site’s approximate middle before exiting through an existing, 


approximately 60-inch diameter concrete culvert located at the southeastern project site corner. 


The project has gone to great lengths not to impact this drainage with proposed improvements. 


While the project will discharge treated stormwater into this drainage, to minimize impacts to the 


natural portion of the tributary two drains will jettison water into the existing 60 inch culverts 


that enter and leave the project site. The culverts will be saw cut to add drop in drains that will 


enter the culverts in their top radius’ such that there will be no impacts to Corps jurisdictional 


areas associated with the tributary, or to riparian or naturalized bank habitats. All parking lot 


surface runoff would be treated by bio-retention planters that both treat and hydromodify storm 


event flows prior to being discharged into the tributary through drains cut into the existing 


culverts (see Attached Site Plan and storm drainage cut-in cross-section).  


9.1.7  POLICY 8.3‐I‐8  


This policy encourages public access to creek corridors, as appropriate. Public access would be 


subject to standards and permitting requirements of regulatory agencies. 


9.1.8  APPLICABILITY TO THE PROPOSED PROJECT 


The unnamed tributary flows through the center of the project site and is an aesthetic site 


amenity that is easily accessible. 


9.1.9  POLICIES 8.3‐I‐11 AND 8.3-I-12 


8.3-I-11 Continue participation in the Contra Costa Clean Water Program to control stormwater 


pollution and protect the quality of the City’s waterways. 


 


8.3‐I‐12 Monitor the condition of waterways within the city limits and take proactive measures 


to prevent degradation. 


 


Monitoring includes maintaining an up‐to‐date inventory of creeks and creating a creek 


maintenance program. Proactive measures may include promoting periodic waterway clean‐up 


efforts, installing fencing or other protective barriers to prevent unauthorized access in sensitive 


locations, or planting vegetation along waterways to provide shade and prevent erosion. 


9.1.10  APPLICABILITY TO THE PROPOSED PROJECT 


The project will implement a stormwater control program as part of site re-development. Storm 


water runoff from impervious surfaces will be treated and hydromodified prior to being 


discharge into the tributary onsite. Implementation of the stormwater control program will 


otherwise protect water quality standards for the downstream receiving waterways. 


9.2  Water Conservation and Quality 


East Bay Municipal Utility District (EBMUD) and Dublin San Ramon Services District 


(DSRSD) provide potable water service to San Ramon. EBMUD generally serves the northern, 


western, and central portions of San Ramon, while DSRSD serves the Dougherty Valley. The 


project site is in the Crow Canyon Specific Plan area, which is served by EBMUD. 
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9.2.1  WATER CONSERVATION 


EBMUD has a comprehensive Water Conservation Program in place that includes both supply‐ 
and demand‐side measures, including audits, incentives, optimal management practices, 


wastewater and landscape regulations, education programs, support activities, metering, and leak 


detection and pipe replacement. EBMUD also recommends that local cities require water 


conservation measures as a standard feature in the design and construction of proposed 


development projects. 


 


In 2006, state legislation (AB 1881, Laird, 2006) required the Department of Water Resources to 


adopt an updated Model Water Efficient Landscape Ordinance (MWELO). In 2009, the State 


Department of Water Resources adopted an updated model ordinance that became effective 


January 1, 2010. As a result, the City of San Ramon requires new development to meet the State 


Model Water Efficient Landscape Ordinance to conserve landscape water use. Water reclamation 


can also significantly reduce water demand and storage requirements. Reclaimed water is used 


most effectively for irrigating areas such as parks, greenbelts, golf courses, roadway medians, 


and front yards. DSRSD has provided an increasing amount of recycled water throughout their 


service area within San Ramon. Additionally, groundwater has the potential to reduce demand on 


municipal supplies, although the characteristics of the aquifer and its water table in the San 


Ramon Planning Area are variable. 


9.2.2  APPLICABILITY TO THE PROPOSED PROJECT 


No onsite water reclamation is proposed at this time. Water reclamation and conservation will 


have to coordinated with the City. 


9.2.3  WATER QUALITY 


The primary goal of the City of San Ramon Stormwater Program is to reduce pollution of storm 


water as it enters the local creeks and the San Francisco Bay. The City of San Ramon is a 


member of the Contra Costa Clean Water Program, which has been instrumental in developing 


Low Impact Development (LID) techniques for the reduction and treatment of storm water 


runoff from development projects. The San Francisco Bay Regional Water Quality Control 


Board adopts regulations to satisfy National Pollutant Discharge Elimination System (NPDES) 


permit requirements to manage storm water runoff. The City also monitors construction sites to 


ensure adequate Best Management Practices (BMPs) are implemented to reduce water pollution 


during construction in compliance with the State General Construction Permit issued by the 


California State Water Resources Control Board. 


9.2.4  APPLICABILITY TO THE PROPOSED PROJECT 


The project includes bio-retention planters to treat and hydromodify surface runoff from 


impervious surfaces before it is discharged into the tributary onsite. Similarly, pervious pavers 


will be used in pathways to allow some of the rainfall reaching the site to be absorbed into the 


ground before entering the creek. Finally, BMPs will be in place during construction to ensure 


that sediments do not enter the creek.  
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10.  REGULATORY REQUIREMENTS PERTAINING TO WATERS OF THE UNITED 


STATES AND STATE 


This section presents an overview of the criteria used by the U.S. Army Corps of Engineers, the 


California Regional Water Quality Control Board, the State Water Resources Control Board, and 


the CDFW to determine those areas within a project site that would be subject to their regulation. 


10.1  U.S. Army Corps of Engineers Jurisdiction and General Permitting 


10.1.1  SECTION 404 OF THE CLEAN WATER ACT 


Congress enacted the Clean Water Act “to restore and maintain the chemical, physical, and 


biological integrity of the Nation’s waters” (33 U.S.C. §1251(a)). Pursuant to Section 404 of the 


Clean Water Act (33 U.S.C. 1344), the U.S. Army Corps of Engineers (Corps) regulates the 


disposal of dredged or fill material into "waters of the United States" (33 CFR Parts 328 through 


330). This requires project applicants to obtain authorization from the Corps prior to discharging 


dredged or fill materials into any water of the United States.  


 


In the Federal Register "waters of the United States" are defined as, “...all interstate waters 


including interstate wetlands...intrastate lakes, rivers, streams (including intermittent streams), 


wetlands, [and] natural ponds, the use, degradation or destruction of which could affect interstate 


or foreign commerce...” (33 CFR Section 328.3). 


 


Limits of Corps’ jurisdiction: 


 


(a) Territorial Seas. The limit of jurisdiction in the territorial seas is measured from the baseline 


in a seaward direction a distance of three nautical miles. (See 33 CFR 329.12)  


 


(b) Tidal Waters of the United States. The landward limits of jurisdiction in tidal waters: 


 


(1) Extends to the high tide line, or 


(2) When adjacent non-tidal waters of the United States are present, the jurisdiction 


extends to the limits identified in paragraph (c) of this section.  


 


(c) Non-Tidal Waters of the United States. The limits of jurisdiction in non-tidal waters: 


(1) In the absence of adjacent wetlands, the jurisdiction extends to the ordinary 


high water mark, or 


(2) When adjacent wetlands are present, the jurisdiction extends beyond the 


ordinary high water mark to the limit of the adjacent wetlands. 


(3) When the water of the United States consists only of wetlands the jurisdiction 


extends to the limit of the wetland.  


 


Section 404 jurisdiction in "other waters" such as lakes, ponds, and streams, extends to the 


upward limit of the ordinary high water mark (OHWM) or the upward extent of any adjacent 


wetland. The OHWM on a non-tidal water is: 
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• the "line on shore established by the fluctuations of water and indicated by physical 


characteristics such as a clear natural line impressed on the bank; shelving; changes in 


the character of soil; destruction of terrestrial vegetation; the presence of litter or debris; 


or other appropriate means that consider the characteristics of the surrounding areas" (33 


CFR Section 328.3[e]).  


 


Wetlands are defined as: “...those areas that are inundated or saturated by surface or ground 


water at a frequency and duration to support a prevalence of vegetation adapted for life in 


saturated soil conditions” (33 CFR Section 328.8 [b]). Wetlands usually must possess 


hydrophytic vegetation (i.e., plants adapted to inundated or saturated conditions), wetland 


hydrology (e.g., topographic low areas, exposed water tables, stream channels), and hydric soils 


(i.e., soils that are periodically or permanently saturated, inundated or flooded) to be regulated by 


the Corps pursuant to Section 404 of the Clean Water Act. 


10.1.1.1  Significant Nexus of Tributaries 


On December 2, 2008, the Corps and the Environmental Protection Agency (EPA) issued joint 


guidance on implementing the U.S. Supreme Court decision in the consolidated cases Rapanos v. 


United States and Carabell v. United States (herein referred to simply as “Rapanos”) (Corps 


2008b) which address the jurisdiction over waters of the United States under the Clean Water 


Act. In this joint guidance, these agencies provide guidance on where they will assert jurisdiction 


over waters of the U.S.  


 


The EPA and Corps will assert jurisdiction over the following waters: 


• Traditional navigable waters 


• Wetlands adjacent to traditional navigable waters 


• Non-navigable tributaries of traditional navigable waters that are relatively permanent 


where the tributaries typically flow year-round or have continuous flow at least 


seasonally (for example, typically three months). 


• Wetlands that directly abut such tributaries. 


 


The agencies generally will not assert jurisdiction over the following features: 


 


• Swales or erosional features (e.g., gullies, small washes characterized by low volume, 


infrequent, or short duration flow); and 


• Ditches (including roadside ditches) excavated wholly in and draining only uplands and 


that do not carry a relatively permanent flow of water. 


 


The agencies will apply the significant nexus standard as follows: 


• A significant nexus analysis will assess the flow characteristics and functions of the 


tributary itself and the functions performed by all wetlands adjacent to the tributary to 


determine if they significantly affect the chemical, physical and biological integrity of 


downstream traditional navigable waters; and 


 


• Significant nexus includes consideration of hydrologic and ecologic factors.  
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10.1.1.2  Isolated Areas Excluded from Section 404 Jurisdiction 


In addition to areas that may be exempt from Section 404 jurisdiction, some isolated wetlands 


and waters may also be considered outside of Corps jurisdiction as a result of the Supreme 


Court’s decision in Solid Waste Agency of Northern Cook County (SWANCC) v. United States 


Army Corps of Engineers (531 U.S. 159 [2001]). Isolated wetlands and waters are those areas 


that do not have a surface or groundwater connection to, and are not adjacent to a navigable 


“Waters of the U.S.,” and do not otherwise exhibit an interstate commerce connection. 


10.1.1.3  Permitting Corps Jurisdictional Areas 


To remain in compliance with Section 404 of the Clean Water Act, project proponents and 


property owners (applicants) are required to be permitted by the Corps prior to discharging or 


otherwise impacting waters of the United States. In many cases, the Corps must visit a proposed 


project site (to conduct a “jurisdictional determination”) to confirm the extent of area falling 


under their jurisdiction prior to authorizing any permit for that project site. Typically, at the time 


the jurisdictional determination is conducted, applicants (or their representative) will discuss the 


appropriate permit application that would be filed with the Corps for permitting the proposed 


impact(s) to “waters of the United States.” 


 


Pursuant to Section 404 of the Clean Water Act, the Corps normally provides two alternatives for 


permitting impacts to the type of “waters of the United States” found in the project site. The first 


alternative would be to use Nationwide Permit(s) (NWP). The second alternative is to apply to 


the Corps for an Individual Permit (33 CFR Section 235.5(2)(b)).  


 


NWPs are a type of general permit administered by the Corps and issued on a nationwide basis 


that authorize minor activities that affect Corps regulated waters. Under NWP, if certain 


conditions are met, the specified activities can take place without the need for an individual or 


regional permit from the Corps (33 CFR, Section 235.5[c][2]). To use NWP(s), a project must 


meet 27 general nationwide permit conditions, and all specific conditions pertaining to the NWP 


being used (as presented at 33 CFR Section 330, Appendices A and C). It is also important to 


note that pursuant to 33 CFR Section 330.4(e), there may be special regional conditions or 


modifications to NWPs that could have relevance to individual proposed projects. Finally, 


pursuant to 33 CFR Section 330.6(a), Nationwide permittees may, and in some cases must, 


request from the Corps confirmation that an activity complies with the terms and conditions of 


the NWP intended for use (i.e., must receive “verification” from the Corps). 


 


Prior to finalizing design plans, the applicant needs to be aware that the Corps maintains a policy 


of “no net loss” of wetlands (waters of the United States) from project site development. 


Therefore, it is incumbent upon applicants that propose to impact Corps regulated areas to 


submit a mitigation plan that demonstrates that impacted regulated areas would be recreated (i.e., 


impacts would be mitigated). Typically, the Corps requires mitigation to be “in-kind” (i.e., if a 


stream channel would be filled, mitigation would include replacing it with a new stream 


channel), and at a minimum of a 1:1 replacement ratio (i.e., one acre or fraction there of 


recreated for each acre or fraction thereof lost). Often a 2:1 replacement ratio is required. Usually 


the 2:1 ratio is met by recreation or enhancement of an equivalent amount of wetland as is 


impacted, in addition to a requirement to preserve an equivalent amount of wetland as is 
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impacted by the project. In some cases, the Corps allows “out-of-kind” mitigation if the 


compensation site has greater value than the impacted site. For example, if project designs call 


for filling an intermittent drainage, mitigation should include recreating the same approximate 


jurisdictional area (same drainage widths) at an offsite location or on a set-aside portion of the 


project site. Finally, there are many Corps approved wetland mitigation banks where wetland 


mitigation credits can be purchased by applicants to meet mitigation compensation requirements. 


Mitigation banks have defined service areas and the Corps may only allow their use when a 


project would have minimal impacts to wetlands.  


10.1.2  APPLICABILITY TO THE PROPOSED PROJECT 


An unnamed tributary bisects the project site. This tributary meets the criteria to be classified as 


“other waters of the United States” pursuant to Section 404 of the Clean Water Act and falling 


under the U.S. Army Corps of Engineer’s Clean Water Act jurisdiction. The Corps confirmed the 


extent of its jurisdiction on the project site on November 29, 2017. The tributary including the 60 


inch RCPs are jurisdictional waters of the U.S. (See Sheet 1). No other areas on the project site 


were found to support wetlands or other waters subject to the Corps’ Clean Water Act 


jurisdiction. Under the proposed re-development project there are no plans to impact the Corps’ 


jurisdiction. Treated stormwater will enter the two existing 60 inch Reinforced Concrete Pipes 


(RCPs) above the “ordinary high water marks” in these pipes. Accordingly, all impact to the 


RCPs will be outside of the Corps’ jurisdiction, and thus prior authorization (i.e., a permit) from 


the Corps is not necessary for this project. 


10.2  State Water Resources Control Board (SWRCB) / California Regional Water Quality 


Control Board (RWQCB) 


10.2.1  SECTION 401 OF THE CLEAN WATER ACT 


The SWRCB and RWQCB regulate activities in "waters of the State" (which includes wetlands) 


through Section 401 of the Clean Water Act. While the Corps administers a permitting program 


that authorizes impacts to waters of the United States, including wetlands and other waters, any 


Corps permit authorized for a proposed project would be inoperative unless it is a NWP that has 


been certified for use in California by the SWRCB, or if the RWQCB has issued a project specific 


certification or waiver of water quality. Certification of NWPs requires a finding by the SWRCB 


that the activities permitted by the NWP will not violate water quality standards individually or 


cumulatively over the term of the permit (the term is typically for five years). Certification must be 


consistent with the requirements of the federal Clean Water Act, the California Environmental 


Quality Act, the California Endangered Species Act, and the SWRCB’s mandate to protect 


beneficial uses of waters of the State. Any denied (i.e., not certified) NWPs, and all Individual 


Corps permits, would require a project specific RWQCB certification of water quality. 


 


Additionally, if a proposed project would impact waters of the State, including wetlands, the 


project applicant must demonstrate that the project is unable to avoid these adverse impacts, or 


water quality certification will most likely be denied. Section 401 Certification may also be denied 


based on significant adverse impacts to waters of the United States/State, including wetlands. The 


RWQCB has also adopted the Corps’ policy that there shall be “no net loss” of wetlands. Thus, 
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prior to certifying water quality, the RWQCB will impose avoidance mitigation requirements on 


project proponents that impact waters of the State. 


10.2.2  APPLICABILITY TO THE PROPOSED PROJECT 


An unnamed tributary bisects the project site. The Corps confirmed the extent of Clean Water 


Act jurisdiction on the project site on November 29, 2017. The tributary including the 60 inch 


RCPs are jurisdictional waters of the U.S. and State (See Sheet 1). No other areas on the project 


site were found to support wetlands or other waters subject to the RWQCB’s Clean Water Act 


jurisdiction. The tributary would meet the criteria to be classified as an “other waters of the 


State” pursuant to Section 401 of the Clean Water Act and thus, is within the RWQCB’s 


jurisdiction. Under the proposed re-development project there are no plans to impact Clean 


Water Act jurisdictional areas. Treated stormwater will enter the two existing 60 inch Reinforced 


Concrete Pipes (RCPs) above the “ordinary high water marks” in these pipes. Accordingly, all 


impact to the RCPs will be outside of the RWQCB’s Clean Water Act jurisdiction. Thus, Section 


401 Clean Water Act “certification of water quality” (i.e., a permit) from the RWQCB is not 


necessary for this project. 


10.2.3  PORTER-COLOGNE WATER QUALITY CONTROL ACT 


The Porter-Cologne Water Quality Control Act, Water Code § 13260, requires that “any person 


discharging waste, or proposing to discharge waste, that could affect the waters of the State to 


file a report of discharge” with the RWQCB through an application for waste discharge (Water 


Code Section 13260(a)(1). The term “waters of the State” is defined as any surface water or 


groundwater, including saline waters, within the boundaries of the State (Water Code § 


13050(e)). It should be noted that pursuant to the Porter-Cologne Water Quality Control Act, the 


RWQCB also regulates “isolated wetlands,” or those wetlands considered to be outside of the 


Corps’ jurisdiction pursuant to the SWANCC decision (see Corps Section above).  


 


The RWQCB generally considers filling in waters of the State to constitute “pollution.” Pollution 


is defined as an alteration of the quality of the waters of the state by waste that unreasonably 


affects its beneficial uses (Water Code §13050(1)). The RWQCB litmus test for determining if a 


project should be regulated pursuant to the Porter-Cologne Water Quality Control Act is if the 


action could result in any “threat” to water quality. 


 


The RWQCB requires complete pre- and post-development Best Management Practices Plan 


(BMPs) of any portion of the project site that is developed. This means that a water quality 


treatment plan for the pre- and post-developed project site must be prepared and implemented. 


Preconstruction requirements must be consistent with the requirements of the National Pollutant 


Discharge Elimination System (NPDES). That is, a Stormwater Pollution Prevention Plan 


(SWPPP) must be developed prior to the time that a site is graded (see NPDES section below). In 


addition, a post construction BMPs plan, or a Stormwater Management Plan (SWMP) must be 


developed and incorporated into any site development plan.  


10.2.4  APPLICABILITY TO PROPOSED PROJECT  


Since any “threat” to water quality could conceivably be regulated pursuant to the Porter-


Cologne Water Quality Control Act, care will be required when constructing the proposed 
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project to be certain that adequate pre- and post-construction BMPs are incorporated into the 


project implementation plans to protect downstream waterways.  


 


New storm drainage infrastructure is proposed as part of the project to accommodate the increase 


in impervious surfaces that will result from proposed development. Onsite improvements will 


capture storm water runoff, and will treat and hydromodify this runoff prior to its discharge into 


the RCPs on the project site. In addition, the project will develop a Storm Water Pollution 


Prevention Plan (SWPPP) that will be submitted to the City of San Ramon as a condition of 


project approval demonstrating Best Management Practices that will be installed/implemented 


prior to development that will prevent degradation of water quality in the unnamed tributary on 


the project site through completion of the development project. These stormwater treatment 


measures will be implemented to ensure that the proposed project remains in compliance with 


the Porter-Cologne Water Quality Control Act. 


10.3  California Department of Fish and Wildlife Protections 


10.3.1  SECTION 1602 OF CALIFORNIA FISH AND GAME CODE 


Pursuant to Section 1602 of the California Fish and Game Code: “An entity may not substantially 


divert or obstruct the natural flow of, or substantially change or use any material from the bed, 


channel, or bank of, any river, stream, or lake, or deposit or dispose of debris, waste, or other 


material containing crumbled, flaked, or ground pavement where it may pass into any river, 


stream, or lake, unless all of the following occur: 


 


(1) CDFW receives written notification regarding the activity in the manner prescribed by 


CDFW. The notification shall include, but is not limited to all the following: 


(A) A detailed description of the project’s location and a map. 


(B) The name, if any, of the river, stream, or lake affected. 


(C) A detailed project description, including, but not limited to, construction plans and 


drawings, if applicable. 


(D) A copy of any document prepared pursuant to Division 13 (commencing with Section 


21000) of the Public Resources Code. 


(E) A copy of any other applicable local, state, or federal permit or agreement already 


issued. 


(F) Any other information required by CDFW” (Fish & Game Code 2014). 


 


Please see Section 1602 of the current California Fish and Game Code for further details. 


 


Please also note that while not stated in the regulations above, CDFW typically considers its 


jurisdiction to include riparian vegetation (that is, the trees and bushes growing along the stream). 


Thus, any proposed activity in a natural stream channel that would substantially adversely affect an 


existing fish and/or wildlife resource, including its riparian vegetation, would require entering into 


a Streambed Alteration Agreement (SBAA) with CDFW prior to commencing with work in the 


stream. However, prior to authorizing such permits, CDFW typically reviews an analysis of the 


expected biological impacts, any proposed mitigation plans that would be implemented to offset 


biological impacts and engineering and erosion control plans.  
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10.3.2  APPLICABILITY TO PROPOSED PROJECT 


The project as proposed would not impact the bed, bank or channel of the unnamed tributary that 


bisects the project site. However, two drainage inlets will be cut into the two 60 inch RCPs to 


accommodate release of treated and hydromodified stormwater from the impervious surfaces of 


the project site (see attached Site Plan and cross-section). These stormwater release points will 


eliminate impacts to the natural bank and channel of the unnamed tributary, thus eliminating any 


threats to wildlife and/or plants.  


 


Also, the proposed parking spaces for the new memory care building will not be within 10-feet 


of the tributary’s top-of-bank and will, in minor ways, encroach into riparian habitat subject to 


CDFW’s 1602 jurisdiction. The attached Site Plan shows the edge of riparian and top-of-bank 


locations, which is the limits of CDFW 1602 jurisdiction, relative to proposed development. The 


Site Plan shows the minor encroachments into the riparian canopy. Accordingly, it is likely that 


the CDFW will require that the applicant enter into a Streambed Alteration Agreement prior to 


development of the project site. Therefore, to remain in compliance with 1602 of the Fish and 


Game Code, the applicant shall be required to apply for a Streambed Alteration Agreement from 


the CDFW pursuant to Section 1602 of the Fish and Game Code. The CDFW will determine if 


they will condition the project at that time. Mitigation that will be implemented to compensate 


for tree impact per the City of San Ramon’s tree policy, if planted in the creek corridor, would be 


expected to mitigate impacts from the project to the unnamed tributary to the satisfaction of the 


CDFW. Note that a 1602 Streambed Alteration Agreement cannot be obtained from the CDFW 


until the City of San Ramon completes its CEQA review. It is imperative that the City pay the 


Fish and Game filing fee when it records the adopted project with the State Clearing House as 


CDFW will ask for this receipt as a condition of processing the 1602 Agreement. See Tree 


Impacts and Mitigation below.  


11.  STATE WATER RESOURCES CONTROL BOARD (SWRCB)/RWQCB – STORM 


WATER MANAGEMENT 


11.1  Construction General Permit 


While federal Clean Water Act NPDES regulations allow two permitting options for construction 


related stormwater discharges (individual permits and General Permits), the State Water 


Resources Control Board (SWRCB) has elected to adopt only one statewide Construction 


General Permit at this time that will apply to all stormwater discharges associated with 


construction activity, except from those on Tribal Lands, in the Lake Tahoe Hydrologic Unit, 


and those performed by the California Department of Transportation (CalTrans). 


 


The Construction General Permit requires all dischargers where construction activity disturbs 


greater than one acre of land or those sites less than one acre that are part of a common plan of 


development or sale that disturbs more than one acre of land surface to:  


 


1. Develop and implement a Storm Water Pollution Prevention Plan (SWPPP) which 


specifies Best Management Practices (BMPs) that will prevent all construction pollutants 


from contacting stormwater with the intent of keeping all products of erosion from 


moving off site into receiving waters.  
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2. Eliminate or reduce non-stormwater discharges to storm sewer systems and other waters 


of the nation. Achieve quantitatively-defined (i.e., numeric) pollutant-specific discharge 


standards, and conduct much more rigorous monitoring based on the project’s projected 


risk level. 


 


3. Perform inspections of all BMPs. 


 


This Construction General Permit is implemented and enforced by the nine California Regional 


Water Quality Control Boards (RWQCBs). It is also enforceable through citizens’ suits and 


represents a dramatic shift in the State Water Board’s approach to regulating new and 


redevelopment sites, imposing new affirmative duties and fixed standards on builders and 


developers. 


 


Types of Construction Activity Covered by the Construction General Permit 


 


• clearing,  


• grading,  


• disturbances to the ground such as stockpiling, or excavation that results in soil 


disturbances of at least one acre or more of total land area.  


 


Construction activity that results in soil disturbances to a smaller area would still be subject to 


this General Permit if the construction activity is part of a larger common plan of development 


that encompasses greater than one acre of soil disturbance, or if there is significant water quality 


impairment resulting from the activity.  


 


Construction activity does not include: 


• routine maintenance to maintain original line and grade,  


• hydraulic capacity, or original purpose of the facility,  


• nor does it include emergency construction activities required to protect public health 


and safety.  


 


The Construction General Permit includes several “post-construction” requirements. These 


requirements entail that site designs provide no net increase in overall site runoff and match pre-


project hydrology by maintaining runoff volume and drainage concentrations. To achieve the 


required results where impervious surfaces such as roofs and paved surfaces are being increased, 


developers must implement non-structural off-setting BMPs, such as landform grading, site 


design BMPs, and distributed structural BMPs (bioretention cells, rain gardens, and rain 


cisterns). This “runoff reduction” approach is essentially a State Water Board-imposed 


regulatory requirement to implement Low Impact Development (“LID”) design features. Volume 


that cannot be addressed using non-structural BMPs must be captured in structural BMPs that are 


approved by the RWQCB.  


 


Improving the quality of site runoff is necessary to improve water quality in impaired and 


threatened streams, rivers, and lakes (that is, water bodies on the EPA’s 303(d) list). The 
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RWQCB prioritizes the water bodies on the 303(d) list according to potential impacts to 


beneficial uses. Beneficial uses can include a wide range of uses, such as nautical navigation; 


wildlife habitat; fish spawning and migration; commercial fishing, including shellfish harvesting; 


recreation, including swimming, surfing, fishing, boating, beachcombing, and more; water 


supply for domestic consumption or industrial processes; and groundwater recharge, among 


other uses. The State is required to develop action plans and establish Total Maximum Daily 


Loads (TMDLs) to improve water quality within these impaired water bodies. The TMDL is the 


quantity of a pollutant that can be safely assimilated by a water body without violating the 


applicable water quality standards. 


 


Pursuant to the CWA, the RWQCB regulates construction discharges under the National 


Pollutant Discharge Elimination System (NPDES). The project sponsor of construction or other 


activities that disturb more than 1 acre of land must obtain coverage under NPDES Construction 


General Permit Order 2009-0009-DWQ, administered by the RWQCB1. 


11.1.1  APPLICABILITY TO THE PROPOSED PROJECT 


If the project will exceed one acre of disturbance, it must obtain coverage under the Construction 


General Permit. To obtain coverage under the SWRCB administered Construction General 


Permit, the applicant (typically through its civil engineer) must electronically file a number of 


permit-related compliance documents (Permit Registration Documents (PRDs), including a 


Notice of Intent (NOI), a risk assessment, site map, signed certification, Stormwater Pollution 


Prevention Plan (SWPPP), Notice of Termination (NOT), NAL exceedance reports, and other 


site-specific PRDs that may be required. The PRDs must be prepared by a Qualified SWPPP 


Practitioner (QSP) or Qualified SWPPP Developer (QSD) and filed by a Legally Responsible 


Person (LRP) on the RWQCB’s Stormwater Multi-Application Report Tracking System 


(SMARTS). (QSDs are typically civil engineers, professional hydrologists, engineering 


geologists, or landscape architects.) Once filed, these documents become immediately available 


to the public for review and comment. At a minimum, the SWPPP shall identify Best 


Management Practices (BMPs) for implementation during project construction that are in 


accordance with the applicable guidance and procedures contained in the California Stormwater 


Quality Association’s California Stormwater Best Management Practices Handbook (2015).  


11.2  RWQCB Municipal Storm Water Permitting Programs 


The federal Clean Water Act (CWA) was amended in 1987 to address urban stormwater runoff 


pollution of the nation’s waters. In 1990, the U.S. Environmental Protection Agency (USEPA) 


promulgated rules establishing Phase 1 of the National Pollutant Discharge Elimination System 


(NPDES) stormwater program. The Phase 1 program for Municipal Separate Storm Sewer 


System (MS4s) requires operators that serve populations of 100,000 or greater to implement a 


stormwater management program to control polluted discharges from these MS4s. While Phase 1 


of the municipal stormwater program has focused on large urban areas, Phase 2 of the municipal 


                                                 
1 CGP Order 2009-0009-DWQ remains in effect, but has been amended by CGP Order 2009-0014-DWQ, effective 


February 14, 2011, and CGP Order 2009-0016-DWQ, effective July 17, 2012. The first amendment merely provided 


additional clarification to Order 2009-0009-DWQ, while Order 2009-0016-DWQ eliminated numeric effluent limits 


on pH and turbidity (except in the case of active treatment systems), in response to a legal challenge to the original 


order. 
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stormwater program was promulgated by the USEPA for smaller urban areas including non-


traditional Small MS4s, which are governmental facilities such as military bases, public 


campuses, and prison and hospital complexes. 


 


MS4 permits require the discharger (or dischargers that are permitted by the MS4 permittees) to 


develop and implement a Storm Water Management Plan/Program (SWMP) with the goal of 


reducing the discharge of pollutants to the maximum extent practicable (MEP). MEP is the 


performance standard specified in Section 402(p) of the Clean Water Act. The management 


programs specify what best management practices (BMPs) will be used to address certain 


program areas. The program areas include public education and outreach; illicit discharge 


detection and elimination; construction and post-construction; and good housekeeping for 


municipal operations. In general, medium and large municipalities are required to conduct 


chemical monitoring, though small municipalities are not. 


11.2.1  NPDES C.3 REQUIREMENTS 


The NPDES C.3 requirements went into effect for any project (public or private) that is “deemed 


complete” by the City or County (Lead Agency) on or after February 15, 2005, and which will 


result in the creation or replacement (other than normal maintenance) of at least 10,000 square 


feet of impervious surface area (roofs, streets, patios, parking lots, etc. Provision C.3 requires the 


onsite treatment of stormwater prior to its discharge into downstream receiving waters. Note that 


these requirements are in addition to the existing NPDES requirements for erosion and 


sedimentation controls during project construction that are typically addressed through 


acquisition of coverage under the SWRCB administered Construction General Permit. The C.3 


requirements are typically required to be implemented by MS4 permittees (and their 


constituencies).  


 


Projects subject to Provision C3 must include the capture and onsite treatment of all stormwater 


from the site prior to its discharge, including rainwater falling on building rooftops. Project 


applicants are required to implement appropriate source control and site design measures and to 


design and implement stormwater treatment measures to reduce the discharge of stormwater 


pollutants to the maximum extent practicable. While the Clean Water Act does not define 


“maximum extent practicable,” the Stormwater Quality Management Plans required as a 


condition of the municipal NPDES permits identify control measures (known as Best 


Management Plans, or BMPs) and, where applicable, performance standards, to establish the 


level of effort required to satisfy the maximum extent practicable criterion. It is ultimately up to 


the professional judgment of the reviewing municipal staff in the individual jurisdictions to 


determine whether a project’s proposed stormwater controls will satisfy the maximum extent 


practicable criterion. However, there are numeric criteria used to ensure that treatment BMPs 


have been adequately sized to accommodate and treat a site’s stormwater. The C3 requirements 


are quite extensive, and their complete explanation is not provided here. However, the following 


are minimums that should be understood and adhered to: 


 


• The applicant must provide a detailed and realistic site design and impervious surface 


area calculations. This site design and calculations will be used by the Lead Agency 


(County or City) to determine/verify the amount of impervious surface area that is 
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being created or replaced. It should include all proposed buildings, roads, walkways, 


parking lots, landscape areas, etc., that are being created or redeveloped. If large 


(greater than 10,000 square feet) lots are being created an effort will need to be made 


to determine the total impervious surface area that could be created on that parcel. For 


example, if only a portion of the lot is shown as a “building envelope” then the lead 


agency will need to consider that a driveway will have to be constructed to access the 


envelope and that the envelope will then be developed as shown. If the C.3 thresholds 


are met (creation/redevelopment of 10,000 square feet of impervious surface area), a 


Stormwater Control Plan (SWCP) (if required by the Lead Agency, or whatever steps 


for compliance with Provision C3 are required locally) must accompany the 


application.  


 


• If a SWCP is required by the Lead Agency for the project it must be stamped by a 


Licensed Civil Engineer, Architect, or Landscape Architect. 


11.2.2  APPLICABILITY TO THE PROPOSED PROJECT 


The cities of Contra Costa County are organized as a collaborative to work on some elements of 


their stormwater permit compliance. This collaborative program is called the Contra Costa Clean 


Water Program. Each of the Dischargers is individually responsible for adopting and enforcing 


ordinances, implementing assigned BMPs to prevent or reduce pollutants in stormwater, and 


providing funds for capital, operation, and maintenance expenditures necessary to implement 


such BMPs for the storm drain system that it owns and/or operates.  


 


The City of San Ramon is responsible for determining if the NPDES C.3 thresholds are met by 


the proposed project if the project would create 10,000 square feet of impervious surface area. 


This is likely for this project as all existing project site amenities must also be considered if they 


will share site drainage with the project (a likelihood). A Stormwater Control Plan (SWCP) 


(based on a checklist) should be submitted as part of the project approval process. C.3 


compliance based upon a Stormwater Control Plan should be a Condition of Approval.  


12.  IMPACTS ANALYSIS 


In this section, we discuss potential impacts to sensitive biological resources. We follow each 


impact with a mitigation prescription that when implemented would reduce impacts to the 


greatest extent possible. This impact analysis is based on an October 25, 2017 Site Plan and a 


separate Storm Drain Exhibit, both prepared by Kier & Wright Engineers.  


12.1  Significance Criteria 


A significant impact is determined using CEQA and CEQA Guidelines. Pursuant to CEQA 


§21068, a significant effect on the environment means a substantial, or potentially substantial, 


adverse change in the environment. Pursuant to CEQA Guideline §15382, a significant effect on 


the environment is further defined as a substantial, or potentially substantial, adverse change in 


any of the physical conditions within the area affected by the project including land, air, water, 


minerals, flora, fauna, ambient noise, and objects of historical or aesthetic significance. Other 


Federal, State, and local agencies’ considerations and regulations are also used in the evaluation 


of significance of proposed actions. 
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Direct and indirect adverse impacts to biological resources are classified as “significant,” 


“potentially significant,” or “less than significant.” Biological resources are broken down into 


four categories: vegetation, wildlife, threatened and endangered species, and regulated “waters of 


the United States” and/or stream channels.  


12.1.1  THRESHOLDS OF SIGNIFICANCE 


12.1.1.1  Plants, Wildlife, Waters 


In accordance with Appendix G (Environmental Checklist Form) of the CEQA Guidelines, 


implementing the project would have a significant biological impact if it would: 


 


• Have a substantial adverse effect, either directly or through habitat modifications, on any 


species identified as a candidate, sensitive, or special status species in local or regional 


plans, policies, or regulations, or by the California Department of Fish and Wildlife or 


U.S. Fish and Wildlife Service. 


 


• Have a substantial adverse effect on any riparian habitat or other sensitive natural 


community identified in local or regional plans, policies, regulations or by the California 


Department of Fish and Wildlife or US Fish and Wildlife Service. 


 


• Have a substantial adverse effect on federally protected “wetlands” as defined by Section 


404 of the Clean Water Act (including, but not limited to, marsh, vernal pool, coastal, 


etc.) through direct removal, filling, hydrological interruption, or other means. 


 


• Interfere substantially with the movement of any native resident or migratory fish or 


wildlife species or with established native resident or migratory wildlife corridors, or 


impede the use of native wildlife nursery sites. 


 


• Conflict with any local policies or ordinances protecting biological resources, such as a 


tree preservation policy or ordinance. 


 


• Conflict with the provisions of an adopted Habitat Conservation Plan, Natural 


Community Conservation Plan, or other approved local, regional, or state habitat 


conservation plan. 


12.1.1.2  Waters of the United States and State. 


Pursuant to Section 404 of the Clean Water Act (33 U.S.C. 1344), the U.S. Army Corps of 


Engineers (Corps) regulates the discharge of dredged or fill material into waters of the United 


States, which includes wetlands, as discussed in the bulleted item above, and includes “other 


waters” (stream channels, rivers) (33 CFR Parts 328 through 330). Substantial impacts to Corps 


regulated areas in a project site would be considered a significant adverse impact. Similarly, 


pursuant to Section 401 of the Clean Water Act, and to the Porter-Cologne Water Quality 


Control Act, the RWQCB regulates impacts to waters of the state. Thus, substantial impacts to 


RWQCB regulated areas in a project site would also be considered a significant adverse impact. 
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12.1.1.3  Stream Channels 


Pursuant to Section 1602 of the California Fish and Game Code, the CDFW regulates activities 


that divert, obstruct, or alter stream flow, or substantially modify the bed, channel, or bank of a 


stream which the CDFW typically considers to include riparian vegetation. Any proposed activity 


that would result in substantial modifications to a natural stream channel would be considered a 


significant adverse impact. 


13.  IMPACT ASSESSMENT AND PROPOSED MITIGATION  


13.1  Impact BIO-1. City Protected Trees  


Under the currently proposed project, 4 protected trees will be removed: 1, 23.5-inch DBH coast 


live oak tree, 1, 24-inch DBH valley oak tree, 1, 11-inch DBH sweet gum tree, and one multi-


stemmed Raywood ash tree. It is also foreseeable that several other protected trees (valley oaks 


and African sumac trees) could be removed due to poor structure, condition, and/or space needs 


(Krebs 2017). Removal of any protected tree requires approval from the City of San Ramon. 


Removal of protected trees in the City without prior approval is a significant adverse impact 


pursuant to CEQA. This impact can be mitigated to a less than significant level pursuant to 


CEQA. 


13.2  Mitigation Measure BIO-1. City Protected Trees 


Since the project will be obtaining a discretionary permit, the application for a Tree Removal 


Permit needs to be included as part of the application for the proposed project. Proposed tree 


removal and work within tree drip lines will be evaluated by the City’s staff pursuant to the Tree 


Preservation and Protection Ordinance. Any tree permit approved for the proposed project would 


include conditions of approval for the restitution of any tree approved to be removed, protection 


of remaining trees where work may occur within the drip lines of the trees, and any other 


protection measures prescribed by the project’s Arborist. Mitigation for the removal of the 4 


protected trees, and the foreseeable removal of 8 other protected trees, could include either the 


planting of native trees onsite in accordance with Table 5-1 of the City’s ordinance, 


incorporating these trees into the project’s proposed landscaping plan, or planting the trees at a 


location determined by the City in agreement with the applicant. Or, if planting onsite is not 


feasible, the applicant may be allowed to pay an in-lieu fee to the City. This would be 


determined by the City at the time the applicant applies for a tree removal permit. 


Implementation of these mitigation measures would reduce the project’s impact to protected 


trees and encroachment impacts into riparian canopy to a level regarded as less than 


significant. 


13.3  Impact BIO-2.  Nesting Birds 


The trees in the project site provide suitable nesting habitat for many passerine bird species (such 


as jays, juncos, and towhees). The existing buildings onsite also provide potential nesting habitat 


for common passerine birds such as mourning doves, black phoebes, and swallows. These birds 


are protected under the Migratory Bird Treaty Act (50 CFR 10.13) and their eggs and young are 


also protected under California Fish and Game Code Sections 3503, 3503.5. Any project-related 


impacts to these species and their active nests, eggs, and/or young would be considered a 


significant adverse impact. Potential impacts to these species from the proposed project include 
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disturbance to nesting birds, and possibly death of adults and/or young. Impacts to nesting birds 


from the proposed project would be regarded as potentially significant pursuant to CEQA. This 


impact would be mitigated to a level considered less than significant.  


13.4  Mitigation Measure BIO-2.  Nesting Birds 


To avoid impacts to nesting birds, a nesting survey shall be conducted 15 days prior to 


commencing with construction work or tree removal if this work would commence between 


February 1st and August 31st. The nesting survey should include an examination of all buildings 


onsite and all trees onsite and within 200 feet of the entire project site (i.e., within a zone of 


influence of nesting birds), not just trees slated for removal. The zone of influence includes those 


areas outside the project site where birds could be disturbed by earth- moving vibrations and/or 


other construction-related noise.  


 


If birds are identified nesting on or within the zone of influence of the construction project, a 


qualified biologist shall establish a temporary protective nest buffer around the nest(s). The nest 


buffer should be staked with orange construction fencing. The buffer must be of sufficient size to 


protect the nesting site from construction-related disturbance and shall be established by a 


qualified ornithologist or biologist with extensive experience working with nesting birds near 


and on construction sites. Typically, adequate nesting buffers are 50 feet from the nest site or 


nest tree dripline for small birds and up to 300 feet for sensitive nesting birds that include several 


raptor species known the region of the project site but that are not expected to occur on the 


project site. Upon completion of nesting surveys, if nesting birds are identified on or within a 


zone of influence of the project site, a qualified ornithologist/biologist that frequently works with 


nesting birds shall prescribe adequate nesting buffers to protect the nesting birds from harm 


while the project is constructed.  


 


No construction or earth-moving activity shall occur within any established nest protection 


buffer prior to September 1 unless it is determined by a qualified ornithologist/biologist that the 


young have fledged (that is, left the nest) and have attained sufficient flight skills to avoid project 


construction zones, or that the nesting cycle is otherwise completed. In the region of the project 


site, most species complete nesting by mid-July. This date can be significantly earlier or later, 


and would have to be determined by the qualified biologist. At the end of the nesting cycle, and 


fledging from the nest by its occupants, as determined by a qualified biologist, temporary nesting 


buffers may be removed and construction may commence in established nesting buffers without 


further regard for the nest site. Implementation of these mitigation measures would reduce 


impacts to nesting birds to a level regarded as less than significant pursuant to CEQA.  


13.5  Impact BIO- 3. Compliance with Section 1602 of California Fish and Game Code 


CDFW has jurisdiction over riparian canopy and the 60 inch RCPs installed within the tributary 


on the project site pursuant to 1602 of the Fish and Game Code. The project will cut two drain 


inlets into the 60-inch RCPs; one for the memory care center, and one for the church school 


expansion. In addition, the proposed parking spaces for the new memory care building will not be 


within 10-feet of the tributary’s top-of-bank and will, in minor ways, encroach into riparian 


habitat subject to CDFW’s 1602 jurisdiction. Finally, an existing playground that is under riparian 


canopy, will be reconstructed as part of the church expansion of its existing school. Accordingly, 
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a 1602 permit application must be prepared by the applicant and submitted to the CDFW with a 


tree planting mitigation plan. Impacts to the unnamed tributary’s riparian canopy is regarded as 


less than significant pursuant to CEQA. 


13.6  Mitigation Measure BIO-3. Compliance with Section 1602 of California Fish and 


Game Code 


It is likely that the CDFW will require tree replacement mitigation compensation as a condition of 


the 1602 Streambed Alteration Agreement. The City’s Tree Replacement Requirements are more 


than adequate to compensate for the project’s minor encroachments into the riparian canopy. 


Thus, replacement trees required by the City’s Tree Replacement Requirements, to the extent 


possible and in consideration of the overall project site aesthetics, should be planted near the 


unnamed tributary to contribute to the existing riparian canopy associated with this creek. Any 


other conditions in the CDFW’s issued 1602 Agreement shall also become a condition of the 


project enforceable by the City of San Ramon. Implementation of these mitigation measures 


would reduce the project’s impact to riparian canopy to a level regarded as less than significant 


pursuant to CEQA. 
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Table 1


Plants Observed on the Church of the Valley Project Site in 2017


monk & associates


Gymnosperms


Cupressaceae


Sequoia sempervirens  Redwood


Pinaceae


*Pinus pinea  Italian stone pine


Angiosperms - Dicots


Anacardiaceae


*Rhus lancea  African sumac


Apiaceae


*Anthriscus caucalis  Bur-chervil


Araliaceae


*Hedera canariensis  Algerian ivy


Asteraceae


*Carduus pycnocephalus subsp. pycnocephalus Italian thistle


*Cirsium vulgare  Bull thistle


*Helminthotheca echioides  Bristly ox-tongue


*Hypochaeris glabra  Smooth cat's-ear


*Lactuca saligna  Willow lettuce


*Pseudognaphalium luteoalbum  Everlasting  cudweed


*Senecio vulgaris  Common groundsel


*Silybum marianum  Milk thistle


*Sonchus asper subsp. asper Prickly sow-thistle


Brassicaceae


Cardamine oligosperma  Few-seed bittercress


*Raphanus raphanistrum  Jointed charlock


*Sinapis arvensis  Wild mustard


Euphorbiaceae


Euphorbia sp.  Euphorbia


Fabaceae


*Medicago polymorpha  California burclover


*Vicia sativa  Common vetch


Fagaceae


Quercus agrifolia var. agrifolia Coast live oak


Quercus lobata  Valley oak


Geraniaceae


*Erodium moschatum  White-stem filaree


*Geranium dissectum  Cut-leaf geranium


Pelargonium xhortorum  Fish geranium


Hamamelidaceae


*Liquidambar styraciflua  Liquidambar


Page 1 of 2* Indicates a non-native species
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Malvaceae


*Malva parviflora  Cheeseweed


Montiaceae


Claytonia perfoliata  Miner's lettuce


Myrsinaceae


*Lysimachia arvensis  Scarlet pimpernel


Onagraceae


Epilobium brachycarpum  Summer cottonweed


Oxalidaceae


*Oxalis pes-caprae  Bermuda buttercup


Plantaginaceae


*Kickxia elatine  Sharppoint fluellin


Polygonaceae


*Polygonum aviculare  Common knotweed


*Rumex pulcher  Fiddle dock


Rosaceae


Heteromeles arbutifolia  Toyon


Malus sp.  Apple tree


Prunus sp.  Prunus


*Rosa sp.  Wild rose


*Rubus armeniacus  Himalayan blackberry


Sapindaceae


*Acer palmatum  Japanese maple


Angiosperms -Monocots


Amaryllidaceae


*Agapanthus orientalis  Lilly-of-the-Nile


Iridaceae


Iris sp.  Iris


Poaceae


*Avena barbata  Slender wild oat


*Avena sativa  Cultivated oat


Bromus carinatus var. carinatus California brome


*Bromus diandrus  Ripgut grass


*Bromus hordeaceus  Soft chess


*Paspalum dilatatum  Dallis grass


*Poa annua  Annual bluegrass


*Polypogon monspeliensis  Annual beard grass


Page 2 of 2* Indicates a non-native species







Table 2


Wildlife Observed on the Church of the Valley Project Site in 2017


Monk & Associates


Amphibians


Sierran treefrog Pseudacris sierra


Birds


Northern flicker Colaptes auratus


California quail Callipepla californica


Mourning dove Zenaida macroura


Anna's hummingbird Calypte anna


Acorn woodpecker Melanerpes formicivorus


Nuttall's woodpecker Picoides nuttallii


Black phoebe Sayornis nigricans


California scrub jay Aphelocoma californica


American crow Corvus brachyrhynchos


Chestnut-backed chickadee Poecile rufescens


Oak titmouse Baeolophus inornatus


Bushtit Psaltriparus minimus


White-breasted nuthatch Sitta carolinensis


Bewick's wren Thryomanes bewickii


American robin Turdus migratorius


Northern mockingbird Mimus polyglottos


California towhee Pipilo crissalis


White-crowned sparrow Zonotrichia leucophrys


House finch Haemorhous mexicanus


Lesser goldfinch Spinus psaltria
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Habitat Probability on Project Site


Family
Taxon
Common Name Status* Flowering Period


Table 3


Special-Status Plant Species Known to Occur Within 3 Miles of the Church of the Valley Project Site


MONK & ASSOCIATES


Area Locations


Apiaceae
Eryngium jepsonii Fed:


State:
CNPS: Rank 1B.2


Occurs on clay in vernal 
pools and grassland


None. Site is developed with 
church buildings and parking 
lots. Undeveloped areas are 
ruderal. Not expected onsite; no 
impacts expected.


Button-celery
April-August Closest known record is 


approximately 1.0 miles northwest 
of the project site (CNDDB 
Occurrence No. 3).


Asteraceae
Centromadia parryi congdonii Fed: -


State: -
CNPS: Rank 1B.2


Valley and foothill grassland 
(alkaline).


None. Site is developed with 
church buildings and parking 
lots. Undeveloped areas are 
ruderal. Not expected onsite; no 
impacts expected.


Congdon's tarplant
May-November Closest known record is located 


0.8 mile southeast of the project 
site (CNDDB Occurrence No. 45)


Helianthella castanaea Fed: -
State: -
CNPS: Rank 1B.2


Broadleafed upland forest; 
chaparral; cismontane 
woodland; coastal scrub; 
riparian woodland; valley 
and foothill grassland.


None. Site is developed with 
church buildings and parking 
lots. Undeveloped areas are 
ruderal. Not expected onsite; no 
impacts expected.


Diablo helianthella
March-June Closest known record is located 


1.0 mile west of the project site 
(CNDDB Occurrence No. 64).


Monolopia gracilens Fed:
State:
CNPS: Rank 1B.2


Coniferous and broadleafed 
upland forest openings, 
chaparral openings, and 
serpentine valley and foothill 
grassland. Elevation 100-
1200 m.


None. Site is developed with 
church buildings and parking 
lots. Undeveloped areas are 
ruderal. Not expected onsite; no 
impacts expected.


Small-flowered monolopia
March-July Closest known record is located 


4.9 miles west of the project site 
(CNDDB Occurrence No. 45, 
1888). Exact location of historic 
occurrence is unknown. Mapped 
as best guess.


Chenopodiaceae
Extriplex joaquinana Fed: -


State: -
CNPS: Rank 1B.2


Chenopod scrub; meadows; 
valley and foothill grassland; 
[alkaline].


None. Site is developed with 
church buildings and parking 
lots. Undeveloped areas are 
ruderal. Not expected onsite; no 
impacts expected.


San Joaquin spearscale
April-October Closest known record is located 


4.7 miles northeast of the project 
site (CNDDB Occurrence No. 92)
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Habitat Probability on Project Site


Family
Taxon
Common Name Status* Flowering Period


Table 3


Special-Status Plant Species Known to Occur Within 3 Miles of the Church of the Valley Project Site


MONK & ASSOCIATES


Area Locations


Fabaceae
Hoita strobilina Fed: -


State: -
CNPS: Rank 1B.1


Chaparral, cismontane 
woodland, riparian woodland 
(serpentinite, mesic)


None. Site is developed with 
church buildings and parking 
lots. Undeveloped areas are 
ruderal. Not expected onsite; no 
impacts expected.


Loma Prieta hoita
May-August Closest known record is located 


4.9 miles west of the project site 
(CNDDB Occurrence No. 9, 
1865). Exact location of historic 
occurrence is unknown. Mapped 
as best guess.


Liliaceae
Fritillaria liliacea Fed: -


State: -
CNPS: Rank 1B.2


Coastal prairie; coastal 
scrub; valley and foothill 
grassland; [often 
serpentinite].


None. Site is developed with 
church buildings and parking 
lots. Undeveloped areas are 
ruderal. Not expected onsite; no 
impacts expected.


Fragrant fritillary
February-April Closest known record is located 


5.0 miles northwest of the project 
site (CNDDB Occurrence No. 81).


Polygonaceae
Eriogonum truncatum Fed: -


State: -
CNPS: Rank 1B.1


Chaparral; coastal scrub; 
valley and foothill grassland; 
[sandy].


None. Site is developed with 
church buildings and parking 
lots. Undeveloped areas are 
ruderal. Not expected onsite; no 
impacts expected.


Mount Diablo buckwheat
April-September Closest known record is located 


4.3 miles northeast of the project 
site (CNDDB Occurrence No. 3)


Page 2 of 3







Habitat Probability on Project Site


Family
Taxon
Common Name Status* Flowering Period


Table 3


Special-Status Plant Species Known to Occur Within 3 Miles of the Church of the Valley Project Site


MONK & ASSOCIATES


Area Locations


*Status


Federal:
FE   - Federal Endangered
FT   - Federal Threatened
FPE -  Federal Proposed Endangered
FPT -  Federal Proposed Threatened
FC   -  Federal Candidate


State:
CE   -  California Endangered
CT   -  California Threatened
CR   -  California Rare
CC   -  California Candidate
CSC -  California Species of Special Concern


CNPS Continued:
Rank 2       -  Plants rare, threatened, or endangered in California, but more common
                   elsewhere
Rank 2A     -  Extirpated in California, common elsewhere
Rank 2B.1  -  Seriously endangered in California, but more common elsewhere
Rank 2B.2  -  Fairly endangered in California, but more common elsewhere
Rank 2B.3  -  Not very endangered in California, but more common elsewhere
Rank 3       -  Plants about which we need more information (Review List)
Rank 3.1    -  Plants about which we need more information (Review List)
                   Seriously endangered in California
Rank 3.2    -  Plants about which we need more information (Review List)
                   Fairly endangered in California
Rank 4       -  Plants of limited distribution - a watch list


CNPS:
Rank 1A     -  Presumed extinct in California
Rank 1B     -  Plants rare, threatened, or endangered in California and elsewhere
Rank 1B.1  -  Seriously endangered in California (over 80% occurrences threatened/
                    high degree and immediacy of threat)
Rank 1B.2  -  Fairly endangered in California (20-80% occurrences threatened)
Rank 1B.3  -  Not very endangered in California (<20% of occurrences threatened or no
                   current threats known)
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Closest  Locations Probability on Project Site*Status Habitat


Table 4


Special-Status Animals Known to Occur Within 3 Miles of the Church of the Valley Project Site


Species


monk & associates


Amphibians


Ambystoma californiense


Closest known occurrence is located 


4.3 miles east of the project site 


(CNDDB Occurrence No. 674)


None. The closest occurrence is separated from 


site by roads and dense urban development. 


Site is heavily developed and doesn't provide 


suitable habitat. No impact expected.


Fed: FT


State: CT


Found in grassland habitats of the valleys and 


foothills. Requires burrows for aestivation 


and standing water until late spring (May) for 


larvae to metamorphose.


California tiger salamander


Other:


Rana draytonii


Closest known occurrence is located 


3.1 miles east of the project site 


(CNDDB Occurrence No. 378)


None. The closest occurrence is separated from 


the site by roads and dense urban development. 


Site is heavily developed and doesn't provide 


suitable habitat. No impact expected.


Fed: FT


State: CSC


Occurs in lowlands and foothills in deeper 


pools and streams, usually with emergent 


wetland vegetation. Requires 11-20 weeks of 


permanent water for larval development.


California red-legged frog


Other:


Reptiles


Actinemys marmorata marmorata


Closest known occurrence is located 


1.1 miles east of the project site 


(CNDDB Occurrence No. 1287)


None. The closest occurrence is separated by 


roads and dense urban development. Tributary 


onsite not suitable. Site is heavily developed 


and doesn't provide suitable habitat. No impact 


expected.


Fed: -


State: CSC


Inhabits ponds, marshes, rivers, streams, and 


irrigation ditches with aquatic vegetation. 


Needs suitable basking sites and upland 


habitat for egg laying. Occurs in the Central 


Valley and Contra Costa County.


Western pond turtle **


Other:


Coluber (=Masticophis) lateralis euryxant


Closest known occurrence is located 


4.8 miles south of the project site 


(CNDDB Occurrence No. 378)


None. The closest occurrence is separated by 


roads and dense urban development. Site is 


heavily developed and doesn't provide suitable 


habitat. No impact expected.


Fed: FT


State: CT


Coastal scrub and chaparral habitats of 


Contra Costa and Alameda Counties. Prefers 


south-facing slopes with a mosaic of shrubs, 


trees, and grassland.


Alameda striped racer (=whipsnake)


Other:


Birds


Elanus leucurus


Closest known occurrence is located 


3.5 miles southeast of the project site 


(CNDDB Occurrence No. 158)


None. No likely foraging habitat on or near 


project site. Too much regular activity/use of 


property occurs which would discourage 


raptors from nestiing onsite. No impact 


expected.


Fed:


State:


Found in lower foothills and valley margins 


with scattered oaks and along river 


bottomlands or marshes adjacent to oak 


woodlands. Nests in trees with dense tops.


White-tailed kite


Other: FP
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Closest  Locations Probability on Project Site*Status Habitat


Table 4


Special-Status Animals Known to Occur Within 3 Miles of the Church of the Valley Project Site


Species


monk & associates


Buteo regalis


Closest known occurrence is located 


5.0 miles northeast of the project site 


(CNDDB Occurrence No. 67)


None. Species does not nest in California and 


this developed site and adjacent areas do not 


provide foraging habitat (which is not protected 


regardless). No impact expected.


Fed: --


State: WL


Winter migrant to California where they 


prefer grasslands, cultivated fields and arid 


areas with an abundance of prey species, such 


as pocket gophers, black-tailed hares, and 


cottontails.


Ferruginous hawk


Other:


Falco mexicanus


Closest known occurrence location is 


within 5 miles (CNDDB Occurrence 


No. 470).


None. Species nests on cliffs. No suitable 


habitat onsite or near this developed property. 


No impact expected.


Fed: -


State: WL


Inhabits dry, open terrain. Nests on cliffs and 


forages over wide areas.


Prairie falcon


Other:


Athene cunicularia hypugaea


Closest known occurrence is located 


1.1 miles southwest of the project site 


(CNDDB Occurrence No. 506)


None. No suitable habitat on or adjacent to this 


developed and actively used church/school 


property. No ground squirrel burrows. No 


impact expected.


Fed: --


State: CSC


Found in open, dry annual or perennial 


grasslands, deserts and scrublands 


characterized by low-growing vegetation.  


Subterranean nester, dependent upon 


burrowing mammals, most notably, the 


California ground squirrel.


Western burrowing owl


Other:


Eremophila alpestris actia


Closest known occurrence is located 


4.6 miles east of the project site 


(CNDDB Occurrence No. 26)


None. Site is developed and actively used. Not 


expected to occur. No impact expected.


Fed: -


State: WL


Occurs from Sonoma County to San Diego 


County and the main part of the San Joaquin 


Valley and eastern foothills. Prefers short 


grass prairie, bald hills, meadows, and open 


coastal plains.


California horned lark


Other:


Agelaius tricolor


Closest known occurrence is located 


2.9 miles east of the project site 


(CNDDB Occurrence No. 227)


None. Site is developed. No suitable nesting 


habitat onsite or adjaent to the site. No impact 


expected.


Fed: -


State: CC


Colonial nester in dense cattails, tules, 


brambles or other dense vegetation. Requires 


open water, dense vegetation, and open 


grassy areas for foraging.


Tricolored blackbird


Other: CSC


Mammals


Antrozous pallidus


Closest known occurrence is located 


4.7 miles southeast of the project site 


(CNDDB Occurrence No. 331)


None. No suitable habitat onsite. No buildings, 


cliffs, or other potential roost sites that would 


be impacted by the project. No impact expected.


Fed: -


State: CSC


Occurs in deserts, grasslands, shrublands, 


woodlands, and forests. Most common in dry 


habitats with rocky areas for roosting. Roosts 


in caves, crevices, mines, and occasionally 


hollow trees. Night roosts in open areas such 


as porches and open buildings.


Pallid bat


Other:
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Closest  Locations Probability on Project Site*Status Habitat


Table 4


Special-Status Animals Known to Occur Within 3 Miles of the Church of the Valley Project Site


Species


monk & associates


Neotoma fuscipes annectens


Closest known occurrence is located 


4.7 miles southwest of the project site 


(CNDDB Occurrence No. 11)


None. Site is heavily developed and doesn't 


provide suitable habitat. No impact expected.


Fed: --


State: CSC


Inhabits forests, woodlands, and chaparral 


with a moderate canopy and moderate to 


dense understory. Uses shredded grass, 


leaves, and other material for nests.


San Francisco dusky-footed woodrat


Other:


Vulpes macrotis mutica


Closest known occurrence is located 


3.1 miles northeast of the project site 


(CNDDB Occurrence No. 544)


None. Closest occurrence is separated from site 


by roads and dense urban development. 


Suitable habitat is not found on or near the 


project site. No impact expected.


Fed: FE


State: CT


Inhabits open grasslands with scattered 


shrubs. Needs loose-textured sand soils for 


burrowing.


San Joaquin kit fox


Other:


Taxidea taxus


Closest known occurrence is located 


3.5 miles east of the project site 


(CNDDB Occurrence No. 33)


None. Site is heavily developed and doesn't 


provide suitable habitat. No adjacent open 


space lands just dense urban development. No 


impact expected.


Fed: -


State: CSC


Most abundant in drier open stages of most 


shrub, forest, and herbaceous habitats, with 


friable soils.  Need sufficient food, friable 


soils & open, uncultivated ground.  Prey on 


burrowing rodents.  Dig burrows.


American badger


Other:


*Status


Federal:
FE   -  Federal Endangered
FT   -  Federal Threatened
FPE -  Federal Proposed Endangered
FPT -  Federal Proposed Threatened
FC   -  Federal Candidate
FPD -  Federally Proposed for delisting


State:
CE   -  California Endangered
CT   -  California Threatened
CR   -  California Rare
CC   -  California Candidate
CSC -  California Species of Special Concern
FP    -  Fully Protected
WL   -  Watch List. Not protected pursuant to CEQA


**The USFWS hopes to finish a 12-month finding for western pond turtle in 2021 but until formally listed, it is not afforded the protections of FESA.
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